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ÎÎAY IT PLEASL THE TRIBUNAL,

T h e  P r o s e c u t i o n  i s  o f  t h e  o p i n i o n  t h a t  i t  

w o u l d  b e  o f  a s s i s t a n c e  t o  t h e  T r i b u n a l  i f  a  R e p l y  

w e r e  m a d e  t o  c e r t a i n  c o n t e n t i o n s  m a d e  b y  t h e  D e f e n s e  

i n  t h e  S u m m a t i o n s  w h i c h  h a v e  j u s t  b e e n  c o n c l u d e d .

I n  t h e  p r e p a r a t i o n  o f  t h a t  R e p l y  a n  e f f o r t  h a s  

b e e n  m a d e  t o  d e a l  o n l y  w i t h  i m p o r t a n t  a n d  m a t e r i a l  

m a t t e r s  a n d  t o  m e e t  t h e m  w i t h  b r e v i t y  a n d  c o n c i s e 

n e s s .
I

’7 i t h  t h e  p e r m i s s i o n  o f  t h e  T r i b u n a l  t h a t  

R e o l y  w i l l  b e  m a d e  i n  t h r e e  p a r t s  a s  i t  a p p e a r e d  

t h a t  w h a t  h a s  b e e n  p r e p a r e d  f a l l s  c o n v e n i e n t l y  i n t o  

t h r e e  c l a s s i f i c a t i o n s .

T h e  f i r s t  p a r t ,  w h i c h  w i l l  b e  p r e s e n t e d  

b y  t h e  U . S . S . R .  D i v i s i o n ,  w i l l  d e a l  w i t h  t h o s e  

m a t t e r s  a r i s i n g  o u t  o f  t h e  U . S . S . R *  G e n e r a l  S u m m a 

t i o n  p r e s e n t e d  b y  t h e  D e f e n s e  a n d  w h i c h  i n  o u r  

o p i n i o n  r e q u i r e  r e p l y .

T h e  s e c o n d  p a r t ,  w h i c h  W i l l  b e  p r e s e n t e d  

b y  t h e  C h i n e s e  D i v i s i o n ,  w i l l  a n s w e r  t h e  c o n t e n t i o n  

o f  t h e  a c c u s e d  D O H I H A R A  a n d  I T A G A K I  w h o  h a v e  b e e n  

s h o w n  b y  t h e  e v i d e n c e  t o  h a v e  b e e n  p r o m i n e n t  a s  

i n s t i g a t o r s  a n d  a c t i v e  o a r t i c i p a n t s  i n  t h e  a g g r e s 

s i v e  a c t i o n  t a k e n  b y  J p p a n  i n  M a n c h u r i a  i n  1 9 3 1  

a n d  w h i c h  l a t e r  s p r e a d  t o  o t h e r  p a r t s  o f  C h i n a .

T h e  t h i r d  p a r t  w i l l  c o n s i s t  o f  t h e  c o m 

p r e h e n s i v e  r e p l y  o f  t h e  P r o s e c u t i o n  m a d e  i n  a n s w e r  

t o  t h e  g e n e r a l  p r o p o s i t i o n s  l a i d  d o w n  b y  t h e  D e f e n s e

i





PROSECTTION'S R'lPLY TO TH~ DEFINE STW^'MIOW on 
THE SECTION o n THE I'DICTTTÎNT »'JAPAN'S AGGRESSION 
__________________ AGAINST THE U « S . S.Rf" _....... ....

The principal thesis advanced by the Defense in
reeard to this section amounts to this: Throughout the
period covered by the Indictment, Janau did not wage
war against the !T,«.S.R, and Japan's acts vis-a-vis the
H.S.S.F, with which the accused are charged do not co^e,
in their submission, within the Jurisdiction of the
Tribunal,

" * * such Soviet charges of initiating 0r waging 
war as are made must fall to the ground, not being 
within the Jurisdiction of the Tribunal as limited 
by Its Charter, and the charges of planning and 
preparing war or conspiring the'eto alone survive
* * It is war w M c h  t M s  Charter makes punishable 
- - not the harboring of aggressive intention, not 
fighting In the form of border incidents, not the 
preparation of war plans; war, or conspiracy to 
commit it, aggressive or in violation of interna
tional law." (T. 42,697-P)
7e have deliberately quoted such a lengthy passage 

from the Summation bv Defense Counsel Plakeney and
t

Nurness in order to clearly demonstrate the chicanery 
of such reasoning.

The language of 7rt. 5 (Item "A") of the Charter 
is abundantly clear:

"The following acts, or ary of them, are crimes 
coming within the jurisdiction of the Tribunal
* * the planning, preparation, initiation or 
waging of a declared or undeclared war of 
aggression * *"
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Consequently, the iV^-ns- have no right to 

.cast any doubt in a direct or dispvised manner noon 
the question of criminality of the preparation or 
plan»-ins of a war of aggression.

TTn‘:er Count 17 of the Indictment the accused 
are charged with having ’’planned and prepared a war 
of aggression ** * against the TTnion of S *viet 
S cialist Republics."

The evidence adduced by the f’rosecuMon has 
proved beyond any doubt that the accused "planned 
and prepared" a war of aggression against * he TT.S,C.R. 
It fails within the "errs of the Charter and, con
sequently, it undoubtedly comes within '•'he Tribunal*s 
Jurisdiction.

A^gre^sive intentions which, as -he Prosecution 
proved, thé Japanese ruling clique harbored toward 
the r.R.S.n. are doubtless important elements in the 
planning or preparation of a war of aggression; they 
show the aggressive nature of the war which was being 
prepared.

Such organizations as the Kokusaku Kenkyukai 
Society and the total ’"arfare Institute laid a 
"theoretical" foundation for the seizure of Sruwct 
territories pursuant to instructions of ‘•he Japanese 
Government. In 1°11 ”'ar *' : ister ARAI'I preached at 
a conference of governors that

" - - - Janan was to inevitably clash with the 
Soviet TTnion in the course of the effectuation 
of her policy, therefore it was necessary for 
Japan to secure for hers«lf through military

t
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methods the territories of the '’aritime 
Province, Zabaikalye and Siberia" (Exh. 3̂ *73-); 

in January 1912 in his address made in the Palace in 
the presence of the Emperor, ARAKI*s predecessor ”’ar 
Minister T'PTAVI formulated the objective

"to make the Sea of Japan into a lake" (^xh 2251). 
which clearly envisaged the capture of the Soviet 
Maritime Province; furthermore, soon thereafter these 
Japanese societies nrd institutions as y/ell as some 
others manned out practical steps connected with the 
objectives in a war against t^e TT.S,S.R.$ special 
propaganda was being dissémina ted 5 pnd the plans 
drafted by the «Japanese General Staff and by the 
Kwantung Armv Me dejuarters were "ot abstract or of 
a eeneral nature, but they •-»e”e plans of offensive 
operations for the attainment of the strategic mili
tary objectives of a war of aggression against th^
U.S.S.F,.

It was the drafting o■' precisely such plans that 
the Prosecution was proving and, we submit, has 
sufficiently proven.

Further we will show how the defense, contrary 
to facts, attempted 'o present such plans as routine* 
plans customarily marked out by General Staffs 
"against anv eventualities" and what came of such 
attempts.

Are the above facts not essential elements in 
the planning and preparation of a war op aggression?

/
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•-»'Vis it not, amotint to the planning and ore 
t*on of a war of ager^ssion?
How can one say in view of svch facts that the
■forking out of such rlans does not come within 

tribunal's jurisdiction?
Hefew^nce v;ill be Trade further to the fac1- that 

*'* »verts at Lake Khassan and at the Khalkin-Gol 
i^er represented undeclared wars of aggression a^d 
"it "fifchting in the form of Vorder incidents''

A2,6C8) as the Defense named their. In this con
nection it should be noted that these events not only
cave ar independent significance, as far *s the 
question of jurisdiction is concerned, as undeclared 
aggressive wars (therefore, covnts 25, 2 6, 3 5 » 3 6,
—  3«(i ci2 of the Indictment are devoted to their) but 
sn^'ld also be regarde-1 as elements and stages of 
r^e •'reparation of a large-scale aggressive war a- 
csinst the TV-.S.1’. and, consequently, in this irean- 

rhey also core within, the purview of the

"tribunal.
1« i*s Summation the Prosecution nroved at

bv numerous weighty documents that the Japanese 
clique had not fully executed its plans of an 

war against the r.S.S.F. and in th-‘s 
>»,s the Defense contends, "did not wage war",

_  tn<* favorable moment, the rost advantageousj ' 'I\W vu».
>n thev had been waiting for, had never pre- 
itself. However, Ja^an was most actively 

N̂****''' n'^itary "reparations for a war of ag- 
«»ainst the and made a “-tempts to
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Initiate this war but, encountering resistance,
•*P8 compelled to nostuone the execv^io*- of her 
nlans fer the future; she entered into an interna
tional co"snimoy against the u . S . S . R v a n d  actively 
aided Hitlerite Germany in h<*r aggressive war against 
the U.S.S.R., i.e., virtually participated in this 
wa r„

Japan's plans of a war of agression aeains t 
the U,r>«S.R, were not fully executed a^d *he favor
able s4tuation the Japanese irnerialistt -writod for 
did not present itself, for the Soviet Union being 
unier a constant threa-1 of attack had t0 divert 
irren.se manoower fror ueaceful labor and constriction 
for the purpose of her defense, and subsetuently 
having taken An adtive part in the struggle of the 
Allied nations against imperialistic Japan frustrated 
the plans of the Aggressors.

These actions of the Japanese ruling clique to
ward *he TT«H4ö 4R*t we repeat arain, constitute in 
themselves unde** the Charter the complete corpus 
delicti of a crime against neace.

Is it not clear that if bandits formed a eang, 
agreed to make a hold-up, worked out a plan of ac!ion, 
obtained weapons, made a number of futile attempts 
a«d later in the course of further oroparations were 
srprehended by the ai thorities and disarmed, the 
failure to fullv execute their criminal intent does 
"Ot free *he gangsters from their resnonsibility^

In this connection, the Prosecution calls t.he
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initiate this war but, encountering resistance,
'vas compelled to postpone the execu^io*" of her . 
plans for the futile; she entered into an interna- 
tiona.'L conspiracy against the iT.S.3.R, and actively 
aided Hitlerite Germany in h^r aggressive v?ar agains4 

the H^S.S.R., i,e., virtually participated in this 
war.

Japan's plans of a war of aggression against 
the lT,S«S.R, were not fully executed and ♦•he favor
able situation the Japanese impérialiste waited for 
did not present itself, for the Soviet Union being 
under a constant three4 of attack had t0 divert 
immense manpower from peaceful labor and construction

s

for the purpose of her defense, and subsequently 
having taken ën adtive part in the struggle of the 
Allied nations against imperialistic Japan frustrated 
the plans of the Aggressors,

These actlohs of the Japanese ruling clique to
ward *he TVc*k4R M  we repeat arain, constitute in 
themselves unde” the Charter the complete corpus 
delicti of a crime against neace.

Is it not clear that if bandits formed a ga^g, 
agreed to make a hold-up, worked out a plan of ac'ion, 
obtained weapons, made a number of futile attempts 
and later in the course of further preparations were 
apprehended by the ai thorities and disarmed, the 
failure to fullv execute their criminal intert does 
not free the gangsters from +helr responsibility^

In this connection, the prosecution calls the
* . .  I
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initiate this war but, encountering resistance, 
was compelled to postpone the execv^io*- of her . 
plans fer the future; she entered into an interna- 
tional conspiracy against the T’.S.S.R. and actively 
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Japan’s plans of a war of agression against 
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able situation the Japanese imnorialistt-writed for 
did not present itself, for the Soviet Union being 
under a constant threa4 of attack had *o divert
immense mannower from peaceful labor and construction
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for the purpose of her defense, and subsetuently 
having taken än adti^e part in the struggle of the 
Allied nations against imperialistic Japan frustrated 
the plans of the égaréssors.

These actions of the Japanese ruling clique to
ward *he 4^*R*, we repeat amain, coostitute in 
themselves imde** the Charter the complete corpus 
delicti of a crime against peace.

Is it not clear that if bandits formed a gang, 
agreed to make a hold-up, worked out a plan of action, 
obtaiped weapons, made a number of futile attempts 
and later in the course of further preparations were 
apprehended by the at thoritios and disarmed, the 
failure to fullv execute their criminal intent does 
not free the gangsters from rheir responsibility*

In this connection, the Prosecution calls the
'  r* I
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Tribunal's a^+entinn to the fact that the planning 
and preparation for a war of agression against 
the U.S.S.R, was part of the over-all plan of ag~ 
pressive conspiracy against the freedom-loving 
Deoples and one of the most essential elements of 
this Plan, the execution of one ncrt of w M c h  wf's 
followed by open hostilities and the execution of 
the other part of it, in the case of the TT,S.S.R., 
had another form, not less dangerous and actual, as 
described above.

In this sense the plan of Japanese agression 
was not fully carried out in all its narts, including 
those against China, the U.S.A., Great Britain and 
othen nations, e^en despite the fact of Japan's open 
hostilities, because owing to the ternie resistance 
of the C'-.inese people and the successful conduct of 
war by the Allied nations, Japan failed to achiève 
her contemplated objective in the ™ar; likewise,
'’he fell short of realizing h^r plans of apgression 
vis-a-vis the IT.S.S.R. due to the vigilance of the- 
'’.S.^.R. and the heroic struggle of the S*viet Army. 
Commencing their Summation on the Russian T,hrse with 
an attack on the Tribunal's Jurisdiction, the Defense 
concluded it with the.following assertion:

" . . .  the evidence has shewn that Japan was 
motivated always by a genuine fear, well-founded 
or otherwise, of Soviet po'''er; and that the 
nature and extent of those Japanese military 
preparations demonstrates *hem conclusively to 
have been those of defense, not of aggression." 
(T. 42/49)
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What "evidence has shown" that?

The Soviet prosecution has strictly complied 
with the established rule that each assertion should 
be based on the evidence admitted by the Tribunal 
and it has a lawful right to demand that the Defense 
likewise abide by this rule.

However, the Summation for the Defense abounds 
in unsupported statements based on no evidence, ref-, 
erences to materials either never presented to the 
'ribunal or rejected by it, attempts at a distorted 
interpretation of facts which the tribunal has re
garded irrelevant and which, therefore, have not been 
subjected to this inquiry.

Such, in particular, is the foreeoing conclusion 
of the Defense Summation. Vhat evidence is implied 
which allegedly proves that Janan was Pndef a threat 
of aggression by fhe Soviet Unioh?

It is laughable to refer in support ot this
t

allegation to the success of the ^ive-Year plans in 
the U.S.S.P. which, as it is commonlv known, served 
the purpose of the economic and cultural development 
of *he country (T. 43,23^-9).

It is laughable and, plainly speaking, not 
clever to regard as evidence **otes of a foreign 
correspondent on his impressions of the parade on 
the Red Square in Moscow on 7 November 19^5 (T.43,2^2-3)•

It is ridiculous *o quote as evidence irrespon
sive hints at "the fate of those states along the 
western border of the Soviet Union" (T. 42,718), 
despite the fact that previously the Tribunal has
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flatly rejected the "evidence" presented by the De
fense and ruled not to touch upon this patter at all 
(T, 17,635). If it had not been for this ruling of 
the tribunal which, we felt, it was our drty strictly 
to comply with, but which the Defense has obviously 
ignored, the Prosecution would have offered enough 
evidence to deronsträte the slanderous nature of such 
statements as made by the Defense and w^uld have 
shown that the actions of the Soviet TTnion in 1939-194-0, 
to which the Defense apparently referred, prevented 
Poland, ^sthonia, Latvia and Lithuania fror being 
turned into enslaved colonies of Hitlerite Germany, 
ensured the possibility of a free development of these 
countries and contributed to the struggle against the 
fascist aggression in the interests of not only the 
TT.S.S,R. but also of the whole world, including the 
peoples of the T’,S.Ai and Great Britain.

.Since the Defense has been unable to furnish any 
evidence to prove the non-existent threat of aggression 
against Ja-an, Japan's large scale preparations for 
a war against the TT.S.S4R. are a fact too obvious 
to be dispi’ted, the Defense tries to pass off as 
evidence the very alienation it seeks to nrove.

The Defense witnesses, former Japanese cabinet
members, generals, admirals, diplomats, etc., i.e.,
closest henchmen and accomplices of the accused in
their gravest crimes against neace, testify one

# «

after another, that "the measures taken bv Janan were 
of a defensive nature."
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The Defense supposes that its job is done, the 

"evidence" has been offered. The Prosecution ha3 
presented a hn<?e amount of factual materials and, 
in particular, a series of Jananese documents wherein 
Japan's aggressive intent toward the P.S.S.R* as 
well as practical action along these Hres were 
clearly set out. Among srch documents presented to 
the tribunal are documents of Japan*s Kokusaku- 
Kenkyukai Society änd "’ot&l v-arfai*e Institute (Exh. 
682-6?«=:, 6P8, 3372, 689, 6 9 0 and others), IIIROTA's 
proposals to the Japanese General Staff (Exh.’692- 
69'*.), KASAHARA's report fExh. 26?1), the letter from 
S-TIRATORI to ARITA (Exh, 774 KA”’ABE*s renort (Exh,
7°1), KAEDA's plan (Exh. 6 9 8 , 38*>2), HASHIEOTO's 
renort (Exh, 734-A), instructions of the Japanese Gen
eral Staff and materials of conferences on subversive 
activities aeainst. the U.S.S.R. (Exh. 732-A, 736-A, 
737, 7 3P, 740, 2409, 2436, 3701) and many ether- 
Jananese official documents whose enumeration would 
have taven too much space here. All this has been 
stated In detail in the Prosecution's Summation.

The Prosecution has'presented the results of a 
thorough analysis of Japan's war-preparations against 
the U.S.S.R. in Kanchuria and Korea; this analysis 
was conducted by competent avthorities on the snot 
upon the liberation of T'anchvria and Korea from Japan
ese a^eressors by the Soviet Army (Exh 706-718; 
724-729).

Lastly, the Prosecution has introduced a number 
' of Japanese witnesses and among them some former gen
erals of the Jananese Army who had enough courage to 
confirm facts.
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To contradict the Prosecution documents, the 
defense has offered peneral reasoning as to the 
"tyne of prosecution evidence" and, in doing so, con
centrated its fire on the testimony of Japanese wit
nesses being well aware of the part to be played by 
the testimony of Japanese generals and officers of the 
General Staff and the Kwantung Army Headqvarters, as 
well as top-ranking civil servants (^AKAEE, Chief of 
the General Affairs Department, Fanchukuo) who here 
before the International Tribunal laid down on the 
table the cards of the Japanese militarists, told the 
truth about the facts showing Janan's ruling clique 
to have been engaged in aggression against the H.S.S.R.

Being unable to refute this testimony, the De
fense declared that, these witnesses being °0",fs in 
the U.S.S.R, "were led or compelled to testify.»,"
(T,. 42,70P), Vhat are the reasons which may justify 
the Defense in levelling such a slanderous allepatlon?I

All the five Japanese witnesses who testified in 
person before the Tribunal (HATSUTBRA, TOHOKATSU 
(T. Pl3P-5*5) ; SEJIHA, RYUZO (T. 8093-?126)$ TÂKA3E, 
R O K ™  (T. 31,f24-31, 93D? Î'ATSTTRA, KUSUO (T. 31,932- 
96); MT’RAKAFI, KEYSAKÜ (T. 31,996-32, 068) did not 
present the slightest semblance of anything in the 
nature of duress although the Defense by direct and 
leading questions tried by all means to nut into 
their mouths a renly desirable to the Defense.
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*'hen during the discussion of the question of 

the Dresentation of Japanese witnesses for cross- 

examination, Defense Counsel Blakeney made such an 

improper attack, the Tribunal ruled as follows:

"There is no evidence justifying Major Blakeney’s 
suggestion at page 23,791 of the transcript that 
duress was employed to secure the evidence. The 
Tribunal issued and repeats its warning against such 
unwarranted assertions by counsel." (T. 24,518)

How can the Defense in vie?/ of this reiterate 
these slanderous allegations?

The Defense -roves to rerard as' having no pro

bative value the testimony of the Prosecution witnesses 

MIYAKE, SUS ABA, KITA and NOH/JIA ( a l l  of them Japanese) 

(T. 42,709) whose affidavits were admitted by the 

Tribunal without summoning the witnesses for cross- 

examination. ”'ith the exception of some ambiguous 

reasoning on the meaning of certain legal terms, the 

Defense failed to give any reasons for it s  motion to 

regard as rejected just to please the Defense the 

a ffid a vits  which had been fu lly  argued before they 

were, admitted by the Tribunal.

The Prosecution calls the Tribunal’s attention 
to the fact that the testimony of the witnesses 
VIYAKE, EUSABA, KIT,, and NOHAI-.A is corroborated by 
the testimony of other witnesses as well as by docu
ments' and, therefore, there is no room for doubt as 
to the veracity of their testimony.

The Prosecution has previously dwelt upon this
matter in detail» and there is  no need to reiterate  
i t .  (T. 23,806-825).
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The Defense in the.ir summation made strenuous 

efforts to distort generally knovm facts bearing upon 

the h isto ric  relations of Japan and the Soviet Union, 

former Russia — Japan's attack without any declara

tion of war on the Russian fleet in  Port ..rthur in  

1904 and the Japanese intervention in the Soviet Far 

Erst in 1913-22. The Defense "/ere deterred neither 

bv the Prosecution mentioning these generally knovm
I

facts merely as a h istoric background clarify in g  the 

subsequent events taking olace in the period covered 

by the Indictment, nor by the Tribunal's decision to 

disregard defense documents dealing with those matters 

(T. 3®»201} 38,222) and on that ground to reject  

Prosecution's rebuttal documents which would undoubtedly 

have given the correct exposition of facts from a 

h isto ric  ooint of view.

The Defense have found a curious way outs They 

do not refer to the documents which they previously 

presented as the Tribunal decided to disregard them, 

but they quote at length about the Russo-Japanese 

war from the books by Lawrence and ,:heatoji (T .42,701; 

42,706) which were not offered in  evidence, to the 

Tribunal. These excerpts deal not with legal, but 

*"ith factual matters and contain the opinions of the 

authors which have no value for the Tribunal and can

not be u tilize d  on formal grounds as they were not 

received in evidence by the Tribunal. I t  is  sig n i

ficant that a l l  the statements made by the Defense 

on that subject based on the aforesaid books as well 

as on the exposition of facts taken from unknown 

sources and on Defense attorneys' o^n conclusions

I
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amount to the ju stifica tio n  of an attack without a 

declaration of war not denying the fact in substance. 

Not desiring to violate the established rules of pro-
t

cedure we do not propose to refer to any authors 

(though re could contrast two books referred to by 

the Defense with two dozen books proving our point of 

view), but merely aopeal to lo gic: i f  the result of

the negotiations between Russia and Japan prior to 

the attack meant a declaration of war, as the Defense 

intend to prove no", v;hy should the Emperor of Japan 

on February 10, 1904, i . e . ,  two days after the attack, 

oromulgate an Ordinance about the "Declaration of "ar", 

the f ir s t  lines of which read as follows: 'e hereby

declare war on Russia" and further not to say a 

word about the h o s tilit ie s  ’tich bad already commencedr* 

*Ve do not deem it  necessary to argue with the Defense 

about the Jaoanese intervention in the Soviet Far 

E st in 1913-22. The aggre-ssivr character of the 

Jaoanese intervention is  so obvious to the whole 

world that there is  no need-to refute the unfounded 

allegations of the Defense. The Defense alleging  

that those facts were irrelevant to the issues in 

volved in the case and therefore required no argu

ment gave themselves av/ay when they embarked upon 

a long dissertation with regard to these facts, con

firming thereby their importance for the understanding 

of the subsequent actions of the Japanese im perialists  

against the U.3.S.R.

* s i t  was to be expected, one of the main points 

in Defense Summations is  a denial of the conspiracy
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pf aggression of im perialist Janan with H itle rite  

Gerfoany and Fascist Ita ly  against the U .3.3.K . Follow

ing in  general the line of groundless denials of facts 

and fu tile  attempts of casting reflection upon the 

evidence offered by the Prosecution, the Defense under

took some new maneuvers worthy of attention. The 

Defense admitted that the so-called /.nti-Comintern 

Pact as directed against the U.S.S.R. Defense Counsel 

Cunningham said:

"There is  no contest about the fact being 
directed against the Soviet Union..." (T. 42,952)

Tore than that the same Defense Counsel added:

have no apologies to make for the ..n t i-  
Comintern Pact" (T. 42,954).

«
I t  follows from this that the accused admit that in  

1936 they concluded an alliance v/ith H itle rite  Ger

many and Fascist It a l ' for joint actions against the

U .S.S .R ., do not regret this at a l l  and are ready to 

be fu lly  responsible for th is. This is  very impor

tant for the Tribunal. The Defense themselves offered 

in evidence the statement of the Japanese Ministry 

of Foreign Affairs of November 25, 1936 in v/b ich the 

following is  said about the ..nti-Comintern Pact:

"...the- present agreement is  not directed 
against the Soviet Union..." (ux. 2371).

I t  means that the facts were proved so conclusively 

that i t  became quite impossible to deny them.

Making the aforesaid confession, the Defense 

Counsel started upon a discourse about the U. ,.S.R. 

and the Comintern trying to find in i t  the ju s t if i 

cation of Japan's actions. Howevrr, the Tribunal 

heard nothing but old, t r iv ia l  fa iry -ta le s  v/h ich

«



• m**-'

\
i

o
c

I

{

Pög€ 15 
&•

”erc cithrr xhc fruits of the imagination of their 
authors or groundless statements of the accused and 
other members of the Japanese ruling clique. (HIROT.., 

/.BIT.., I'.'.YASHI and others) responsible for the so- 
called "nti-Comintern Pact and naturally trying to 
sho’w the alliance for aggression as a "defense" against

I
communism (T. 42,963-4). Consequently, the Tribunal 
should deal 7ith this explanation of the actions of

l '
the Japanese ruling clique as to the conclusion of 
the so-called /.nti-Comintern P^ct nith Hitlerite Ger
many and Fascist Italy, in the same -vay as any other 
court v/ould deal ’vith an attempt of a robber to justify 
an armed attack, calling it "self-defense" inflow 
of the expected resistandc on the part of the victim.

The Defense say»
"'ll of the contentions of the Prosecution on 
the effect of the 'nti-Comintern Pact are 
erroneous" (T. 42,953)»

Thus, anticipating in advance that it vould be impossible 
for them, v/ish as they might, to represent the so- 
called \nti-Comintern Pact as a valid means of inter
national cooperation, the Defense try to find a loop
hole asserting that the Pact had no serious consequences. 
rnd ’'/hat should be done vith thé facts (proved by
the Prosecution) of the aggressive actions of the »
signatories of the so-called 'nti-Comintern Pact under
taken on the basis of that alliance?

The Defense sayt
"It is correct from the retrospect that the. 
tie created by the .'.nti-Comintern Pact between 
Japan and Germrny 'influenced the Japanese 
foreign policv* after *ards. But the question is 
•’•h ether at the time of the conclusion of the 
/.rti-Conintern Pact the future of the Japanese- 
German relations 'ms foreseen and decided UDon.
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The answer to the question is a definite'no*"
(T.43,026).

But HIRANUKA replied '•Yes" when he wrote to Hitler 
on !*ay 4-, 1939 that:

«

"...it was a confirmed joy to me how effective 
the anti-Comintern Agreement between our two 
countries proves itself in the execution of 
tasks placed before them" (Ex. 503).

\

HIRANUl'A knows better because he in his capacity 
as President of the Privy Council approved of the 
conclusion of the so-called Anti-Comintern Pact.
The Defense, contrary to the facts, continue to 
deny that the- Tripartite Pact was directed against 
the U.S.S.R. They say: The negotiations in 1938
and 1939 between Germany and Janan about the con
clusion of a. closer alliance, or as the Defense them
selves call it "strengthening of the Anti-Comintern 
Pact," wore- reallv conducted and aimed at the joint 
actions against ttf U.S.S.R. (T. 42,969-971),but 
that the Pact was concluded for some other purpose 
”»hich allegedly had no bearing upon the U.S.S.R.
(T. 42,969). That is logically preposterous: the
negotiations about the conclusion of the Pact were 
conducted over the period of.t tv/o to three years, 
the only point.of controversy being whether the
Soviet Union alone should be the object of joint

\

actions of Hitlerite Germany, Fascist Italy and 
imperialist Japan, as most of the members of the 
Japanese ruling clique insisted, or other countries 
as well, as was proposed by Hitler. Then the Pact 
was concluded and at once it happened that it was not 
directed against the U.S.S.R. How could it have 
happened?

/
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In the first piece, say the Defense, Germany 
concluded a non-aggression Pact with the U.S.S.R. in 
August 1939, thereby committing an act of "treason" 
against Japan. "The conclusion of the Gcrraan- 
Russian Non-Aggression Pact...", say the Defense,
"came as a complete surprise to Japan" (T. 42,973) 
and caused the adoption of the reorientation program 
(T. 42,975). But the groundlessness of the Defense 
contentions is Shown by the evidence presented by, 
the Defense itself, in particular by the affidavit 
of the Defense witness Stahmer in which he says 
that Ribbentrop as early as /.pril 1939 confiden
tially informed Japanese Ambassadors OSHIMA and 
SHIP'.TORI that Germany might conclude a non-aggression 
pact with the U. 3.S.R. (T. 24,399). Is it not clear 
from, Ribbcntrop's conversation with 1‘ATSUOK.* on 
f̂ arch 27, 1941, that Japan in the person of her 
Ambassador OSHIl'A was aware of the real intentions 
of Germany with regard to the conclusion of the non- 
aggression pact with the Soviet Union (Ex. 78 3)? So 
there was no "treason" whatsoever.

Secondly, say the Defense, Article 5 of the 
Pact reads as follows;

"...the above stated articles of this alliance- 
have no effect whatsoever to the present existing 
political relation between each or any one of 

, the signatories with the Soviet Union" (T.42,984).
I

The Defense pass over in silence the documents pre
sented by the Prosecution, for instance, record of 
the meeting of the Investigation Committee of the 
Privy Council of September 2 6, 1940 at which lA.TCUOIAA 
in a. rather outspoken manner said about that clause 5i
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"...Japan will aid Germany in the event of £ ' 
Soviet-GVrmon war, and Germany will assist 
Japan in the event of a Russo-Japanese v;ar"
(Ex. 552, P.7).

"Tr also have not heari anything from the Defense about 
another Prosecution document , a secret telegram of 
f'URHSU, the Japanese Ambassador in Berlin of September 
26, 194-0, to Tokyo, in which KURUSU reports that the 
German Government plans to guide the German press 
to lay particular emphasis on the fact that the treaty 
does not mean anticipation of war with Russia. "But 
on the other hand, Germany is Concentrating troops 
in the Eastern regions as a check on Russia.'* (Ex. 7 8 6-..)

The Defense deliberately do not tnention that 
according to the decision of the Imperial Conference 
of July 2, 1941, it was under the Tripartite Pact
that Japan considered herself to be under obligation

\

to take the side of Germany against the U.S.3.R.
✓

("Though the spirit of the Tripartite axis will form
•

the keynote of our attitude toward the German-Soviet 
*'ar, we shall not intervene for a v/hile..." Ex.779) 
and did not do that only because, having made r. 
thorough preparation* Japan did not consider the 
situation favorable for an easy victory. The con
tention of the Defense b^sed on the aforesaid two
assertions that the Tripartite Pact allegedly was

«

not dire-cted against the D.3.S.R. is a broken reed.
It is below criticism. Defense Counsel Cunningham 
in his Summation dealing with the international 
alliance of aggressors against the U.3.S.R. com
plained that the Prosecution Summation on the Russian 
phase did not come in sufficient time and therefore

1 :
1



the Defense could only undertake a brief answer 
(T.4 3,0 3 1). By way of informing the Tribunalwe may 
say that thç Summation dealing with aggression against 
the Soviet Union was delivered on February 17-19, and 
Mr. Cunningham delivered his Summ/tion on March 9-10. 
'"ho can agree that the Defense had little time for 
composing their argument? Not that this accounts 
for the weakness of the Defense argument, but that 
they are unable to disprove the facts.

The Defense has twice turned to the subject of 
the undeclared wars of aggression at Lake Khassan 
and at the Khalhin-Gol Diver; in the Summation on 
the Indictment by Defense Counsel Yamaotta and in the 
Summation by Defense Counsel Blakeney and Furness on 
our phase; the latter counsel devoted to these evants 
almost two thirds of their Summation which apparently 
shows the recognition by the Defense of the impor
tance of these facts for exposing the criminals 
against peace.

It is characteristic that the Defense has been 
compelled to considerably retreat from the position 

thev attempted to hold in course of th e proceedings, 
"•hcrer.s previously the Defense contended that it was 
Japan who allegedly defended herself against the 
Soviet Union (T. 22,418-19), in the Summation the 
Defense stated that both parties were honestly under 
misapprehension, "th't the borders were in dispute, 
that there v/as no aggressive intent, 'no encroach
ment by one nation on the territory of another 
with the view of retaining this territory.'" It is 
very much in the nature of a compromise proposal
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Y/hich we, of course, categorically reject.

The Prosecution evidence proves beyond doubt th-'t 
the Japanese military bad prepared those military 
operations in advance and were the first to open 
hostilities.

's to the Lake Khassan events, it is necessary 
to specifically determine whether it was the Soviet 
Union v'Mch was right in its contention that the 
border rrn on the tops of the hills lying west of 
the- lake and that consequently, it was the Soviet 
Union to which the territory between the west bank 
of the lake and the tops of the hills belonged, 
or whether it was JPDP.n which was right in contend
ing that the bor er ran directly along the bank and 
that, consequently, the aforementioned sector of 
the territory belonged to Manchuria.

The fact that this is wl*at the formal aspect 
of the conflict amounted to, the -'spect which served 
as a ore text for hostilities has never been dis- 
Duted by the Defense. (T. 42,757).

There can onlv be one opinion about this; when 
there is an agreement of two nations relative to 
the location of the boundarv, it is precisely this 
agreement that settles the issue. ’Ve have to refer 
to such elementary things for the reason that, 
while fomenting the conflict,' the accused SHIGLÎÜT3U 
declined such approach to the solution of the border 
issue though it r imr.rtd quite natural and simole 
(T. 7763). r.s we shall show later in detail the 
Defense are inclined to nay as little attention
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r,s possible to the relevant consideration of docu
ments rather preferring to rely icon t!-e unfounded 
statements of their 'witnesses ad uoon abstract 
reasoning. In this case, the ilunchun protocol of 
1886 concluded between Chin-'' and Russie, and the rap 
attached thereto are available for the determination 
of the boundary at Lake Ehassan (Ex. 753» 2175)«

Do the Defense challenge this protocol's No, 
they do not. On the contrary, the Defense themselves 
have presented a document from 'which it may be seen 
that the Chinese Government considers this protocol as 
having full official validity. (Ex. ‘ 3545-C). Have 
the Defense offered any other documents to refute 
this protocol? No, they lave not.

The differences commence ’with the interpreta
tion of the contents of t! e Hunchun protocol. The 
Tribunal can straighten out this matter v/ith mathe
matical orecision.

The Protocol ’--ms ‘written in Russian and Chinese. 
’"c ha^c presented to the Tribunal the Russian text 
in its entirety in the form of a. ohotostatic copy 
of the original. (Lx . 2175) The Russian version 
of this Protocol relative to the sector of the border 
in ouestion,st"ting that the boundary runs '’folio-wing 
the lihe of the mountains, 'vest side of Lake Khassan" 
('x. 753), leaves no room for doubt as to the loca
tion of the border on the mountains situated on 
the ’yest side of Lake I'hassan; otherwise, under the 
rules of the Russian language, the -ording v/ould have 
been "On the b^nk of lake Khassan."
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The Defense have contrasted the Russian version 

with the Chinese text. Before stating the results 
of it, we must emphasize that the Drfense have pre
sented not the original text and not a photostat 
of the original text, and not even a copy of the 
Chinese text of the Protocol certified by a govern
mental agency, but merely the contents'of this proto
col taken from a book, without the ma*!, for the map 
was not included by the publisher in this compilation. 
Attention is incidentally invited to the fact that 
the book was published by a private publishing com
pany in Shanghai.

In the text of the Protocol offered by the Defense, 
reference is made to the map attached thereto, but 
why It was not published in this book - we do not 
know (Ex. 3545-C, T. 34,498; T. 34,507). This 
copy cannot be regarded as identical to the original 
Protocol and, at all events, under such conditions, 
preference should be given to the original text 
we have presented.

The Defense contend that the similar portion 
of the Chinese text relevant to the border at Lake 
Khassan can be understood in a different senae,
i.e., to mean that the border runs directly on the 
western bank. Kowfver, reference is made to the 
fact which the Defense would not refuse to admit, 
that both in the Chinese text and in the English 
translation thereof, it is not the word "bank" but 
the word "side" that is used, a word which has a 
broader sense. If the border had passed on the



bank, nothing would. havc been easier thr.n to use 
the Simule and clear word "bank" which apparently 
exists in any language.

Consequently any discrepancies between the 
Russian and Chinese texts of the Hunchun Protocol 
c"n only be artificially invented, as it is done 
by the Defense.

The Tribunal’s attention is called to the deci
sive argument, i.e., to the map attached to the 
Hunchuh Protocol (Ex. 753*2175).

L mere glance at this map shows that the border 
runs on the tops of the hills situated on the west 
side of Lake Khassan. Consequently, as to the loca
tion of the border at Lake Khassan, it was the Soviet 
Union which was undoubtedly right. This is shown by 
historical documents. No other conclusion can be 
arrived at. The Defense realize that whereas__on 
the subject of the text of the Protocol, one 
could pile up several pages of abstract reasoning, 
making use of language differences, the map does not 
offer such opportunities. A map has the same 
meaning in any language. A lake is a lake, a 
mountain is a mountain, and a clearly narked border 
line is the border line, and it runs on the tops 
of the mountains located on the west side of tie 
lake, and not on the bank.

\

Bearing it in mind, the Defense calls this' 
mao » "Russian" map in an attempt to show that 
this is a document of only one of the signatories 
of the Protocol - Russia (T. 42,737). ’.Te do not
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ask that our word be taken for it. If your Honors
take a look at this map (Ex. 753*2175)» you will
sec that this is not a "Russian" nap. It is the
original map attached to the Hunchun Protocol,
bearing inscriptions in Russian and Chinese and
signed by representatives of the Russian and Chinese

/
Governments, This map is Just as Russian as it 
is Chinese, this is a bilateral map. No one has 
ever said a word impeaching this document.

Lastly, the Defense set forth its final argu
ment to the effect that one should be guided not 
by a map but by "the explicit text of the agreement." 
(T. 42,737)

as the phrase goes, they changed their tune. 
t.t first, the Defense tried to prove that the text 
of the Protocol was ambiguous and therefore, both 
parties were under misapprehension, and now they 
contend that the text is clear and one should be 
guided by this text alone.

The Tribunal will see that there is no contra
diction between the text of the Hunchun Protocol 
and the mao, and th~t the general rc-ference con
tained in the Protocol to the border passing "follow
ing the line of the mountains west side of Lake 
Khassan," is manifestly demonstrated on the map 
leaving absolutely no room for doubt as to the 
location of the border on the terrain in conformity 
with the Soviet contention, i.e., on the tops of 
the hills located west of Lake Khassan.

Epually indisputable in the Prosecution's 
documentalyevidence defining the boundary in the
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Fbnlhin-Gol River area. The Defense attempted to do 
away with this evidence by the hardly convincing 
statement to the effect that "On the dozens of 
maps introduced into evidence we shall, then,say 
pnly ehough to make clear our submission that 
in the ore-Nomonhan days no one knew where the 
state boundary in that area was and that it is 
impossible for this Tribunal to determine it."
(T. 42,762-3)

This statement proves that the Defense have 
obviously failed to substantiate, with maps the 
right of the Japanese side and have given up this 
attempt. have not given up using maps in order 
to substantiate our position and 'we believe that 
this is the only correct way.

First of all, we should determine which of 
the "dozens of maps" presented by the parties are 
credible and most convincing evidence. Since 
the Mongolian People's Republic previously was 
a part of China, priority should certainly be given 
to the Chinese maps. One can assume that the Defense 
agrees with this as a matter of principle (T. 22,419). 
Naturally, Chinese maps ,-'hich may serve as a basis 
for the determination of the border should be 
either official publications or, at all events, 
they should emanate from official and reliable 
sources.

The Prosecution has offered in evidence two 
such official Chinese maps both of them being 
published Ion-' before the outbreak of hostilities

..Siwwr
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in the Khalhin-Gol River area. Both maps were 
received in evidence. One of these maps was pub
lished in 1919 by Directorate-General of Posts in 
Peking (Ex. 7 6 3)* On this map the border is clearly 
marked east of the Khalhin-Gol River, i»e., in 
full conformity with the Soviet-ï£ mgolian contention.

Even such a prejudiced Defense witness às the 
.former Japanese Intelligence Officer YANO, Mitsuji, 
was unable to deny the official character and 
definitiveness of the border line as it aopears on 
this map (T. 23,703)*

This marking of the border line was not altered 
later on. Subsequent to the establishment of the 
Mongolinn People’s Republic the official Chinese 
maps still showed her border line in the Khalhin- 
Gol River area cast of the river*

The Tribunal has admitted in evidence a map 
published in Shanghai in 1930 which, as may be seen 
from the inscription thereon "was drawn up on the 
basis of recent and the most reliable land survey 
conducted by the Far lästern Geographic Department." 
The marking of the location of the border line on 
this map is in full conformity with the official 
map oublished in Peking in 1919. R'ha.t have the 
Defense br^n able to offer to contradict these 
official documents? Absolutely nothing. The De
fense attempted to contradict our official maps by 
tv/o unofficial anonymous naps not admitted in evi
dence by the Court. (T. 23,680-721} 23,829-848).

,Me request that the Tribunal completely dis
regard these naps never admitted in evidence by



Both inn.ps '/erein the Khalhin-Gol Hiver area, 
received in evidence. One of these maps was pub
lished in 19 19 by Directorate-General of Posts in 
Peking (Ex. 7 6 3), On this map the border is clearly 
marked east of the Khalhin-Gol Hiver, i»e., in 
full conformity with the Soviet-Mongolian contention.

Even such a prejudiced Defense witness as the 
former Japanese Intelligence Officer YHNO, Mitsuji, 
"/as unable to deny the official character and 
definitiveness of the border line r.s it appears on 
this map (T. 23,703)*

This marking of the border line was not altered 
later on. Subsequent to the establishment of the 
Pongolinn People's Republic the official Chinese 
raps still showed her border line in the Khalhin- 
Gol River area cast of the river*

The Tribunal has admitted in evidence a map 
published in Shanghai in 1930 which, ns may be seen 
from the insqription thereon "was drawn up on the 
basis of recent and the most reliable land survey 
conducted by the Fat* lästern Geographic Department." 
The narking of the location of the border line on 
this map is in full conformity v/ith the official 
map oublished in Peking in 1919. 5Vhnt have the 
Defense brrn able to offer to contradict these 
official documents? Absolutely nothing. The De
fense attempted to contradict our officiel maps by 
tv/o unofficial anonymous maps not admitted in evi
dence by the Court. (T. 23,680-721; 23,829-848).

*we request that the Tribunal completely dis
regard these naps never admitted in evidence by
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the Court and given Exhibit numbers "for identifica
tion only" (Exhibit for identification only 2651»
T. 22,999, a similar exhibit 2652, Ï. 23,000)

However, since this "evidence" is mentioned,
(’7c do not know on what procedural grounds in the 
Defense Summation,)we may as well touch upon their 
description merely to show to what inconvinci.ble, 
incredible, unreliable^ and even from a purely formal 
standpoint, valueless sources the Defense resorted to 
in an effort to find at least a semblance of evi
dence in rebuttal. One of the maps was published 
in the book Holombair written by an anonymous
author an-’ it is unknown when and where it was

\published. This book carries no weight whatever 
and it is unknown why the Defense hold it to be

s

"Chinese," for the piece of its publication has 
never been established. For these reasons, the 
mao from the said book cannot serve as evidence 
being devoicPf any credibility. Another book 
allegedly written by a Chinese named Chang !.'u either 
in l805 or in 1849 is a translation from Chinese 
into Japanese and, in addition, as may be seen 
from the inscription on the sketch map attached 
to the book, the map was drawn up by a Japanese 
translator. The inspription on the maps says 
"Though the map is not attached to the original, 
but for the reference of the readers I have com-

t

piled one outline map." This map is characterized
bv the fact that the scene of fighting in the
Khalhin-Gol River area is hidden by an inscription %
and for this rersor. it is quite impossible to

Page 27
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understand where in the opinion of the Japanese 
translator the border runs, and generally speaking, 
of v/hat value to the Tribunal can be the opinion 
of a translator?

In the light of the foregoing observations con
cerning these Raps the following assertion of the
Defense in its Summation does not appear serious:

%
"Prom the side of China* the suzerain of the entireI J

area...we have on the Prosecution side the 1919 œap 
of the Inspector-General of Posts in Peking, which 
shows a. boundary substantially that contended for 
by the Soviet and Mongolian side;; whereas the 
books History of Nomadic Life in Mongolia ...and 
the anonymous Hoiorbair...contain, both in their 
text and in the maps attached to them, the evidence 
that the Haluha River was the boundary." (T,42,764)

\ comparison of these anonymous maps which have 
not even been admitted in evidence by the Tribunal 
to the official Chinese maps presented by the Prose
cution can only prove that the efforts of the Defense 
to find from Chinese sources something in support 
of their standpoint ha*Te suffered a complete fiasco. 

Once the Defense themselves contended that the
border in the Khalha River area "is evidenced

/
rather by tradition and description by metes and 
bounds in ancient writings..." (T. 22,419)

It would seem that after that it should be 
expected that the Defense would introduce those 
"ancient writings". But, as a matter of fact, the 
Defense not only did not introduce a single "ancient" 
writing or- a rap, but, on the contrary, furiously
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objected to the Prosecution's offer to introduce 
in evidence the official Chinese historic materials 
and maps relating to the beginning and middle of the 
last century and showing the border line in full 
conformity with the contentions of the Soviet- 
Mongolian side. (T. 38353*38*359).

tThe President of the Tribunal came to the'con
clusion that this question "May rail for a major 

' investigation1, which we may not be able to undertake 
at this stage," (T. 38*358) and therefore the docu
ments were not admitted. To this remark r*adeby 
Mr. President the Defense refer repeatedly in their 
Summation an*1 J;ry to interpret it as the Tribunal's 
refusal to establish how the border line had run 
prior to the commencement of the hostilities in 
the Nononhan area.

’7e believe, judging by the general course of 
the discussion of this matter, that Mr. President's 
remark should be understood only as an indication 
of the absence of the necessity to resort to historic 
studies and documents during the discussion of 
matters which are elucidated by more recent official 
data.

Thus, it must be considered established beyond 
any reasonable doubt that the official Chinese ,T.aps 
show the border in the Nomonhan area as passing 
in full conformity with the contentions of the 
Mongolian People's Renublic and the Soviet Union,
i.e., to the erst of the river.

’That do other naps show which the Defense tried 
to contemptuously brush aside? They s h . o » ,  first of
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a l l  that the narking of the border in  the Nononhan 

area as passing east of the r iv e r  was accepted in  

the most au thorita tive  cartographic publications 

of the world. The Defense themselves stated in  

th e ir Summation, that "the cartographers of the 

world" narked the boundary in  that area "wherever 

any evidence available to then suggested that i t  

night possibly be." (T. 42,763) ’7e introduced a

number of maps taken from the most au thorita tive  

atlases of the world, f i r s t  of a l l  in  order to 

show that data which had been at the disposal 

of the best au thorities on the subject long before 

the commencement of the fighting in  the Khalha 

River area showed that the boundary passed not on 

the r iv e r , but to the east of j.t. I t  is  also

evident that the authors of those atlases should 
have based th e ir work on the en tire ty  of the 

o f f ic ia l  data from Chinese sources which v/ere at 
th e ir  disposal. (Appendices to Ex. 3855). %

Secondly, the maps tendered to the Tribunal 

show that even the Japanese o f f ic ia l  organs specially  

engaged in  the matters of the organization of the 

administration on the occupied Manchurian t e r r i 

to ry, i . e . ,  the organs which could be best informed 

as to the question of the passing of the border 

between Manchuria and the Mongolian People's Re

public, showed th^t border to the east of the Khalha 

River, and not on the r iv e r . I t  was for that 

purpose that we introduced the maps of Manchuria 

published by the Kwantung T errito ry  Bureau and 

the Kwantung rr.y in  1911 (Ex. 2710), 1926 (E.-.2709), 

and in 1934 (Ex. 764-,'.).

\



\

The Defense attempt to contend that these naps

•'have the value of to u ris tsf guides" (T. 42,766)

is r.ore than peculiar. Planning aggression, the

Jananese im perialists a r b it ra r i ly  transferred the

border fron the te r r ito ry  east of the Khalha River

on the r iv e r i ts e lf  thus contradicting th e ir  ov/n

maps published prior to that tine (E>:. 764-B).

Third ly, i t  should be considered established

that the Japanese research societies, vh.'ich were

engaged in the study of "Asiatic Culture" did not

have any doubts as to'where the boundary in  the

Nononhan area passed and showed i t  to the east

of the r iv e r , i . e . ,  in  conformity with our conten-
/

tions. w.re remind the Tribunal that we introduced 

the "large Map of the Republic of Chino, end nap of

Manchukuo" edited by the Investigation and Compila-
>

tion  Department of Toadobunkai (Erst _.sia Culture 

Society) and published in  November 1932 (Ex. 2711,

T. 23,702) on which the border is  shown to the 

east of the r iv e r .

Fourthly, i t  is  clear from those naps that 

the K^antung Army Headquarters, even a fte r  the 

border on the maps for common use had been trans-, 

ferred from the east of the Khalha River on the 

r iv e r  i t s e l f ,  continued to publish secret maps 

showing the border correctly , i . * . ,  to the east 

of the Khalhin-Gol River. One of such maps pub

lished in  December 1937 was form ally sent by 

Chief of the Kwontune ‘.rmy S ta ff TOJO to Vice-'Var 

M inister UMEZU, Yoshijiro  (Ex. 719-B, 719-D).
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Fifthly, it should, be considered prove.*] that 
even the Japanese forces who were the first to 
start the offensive in the Nononhan area had a 
map which showed the border line correctly, i.e., 
to the east of the river. Ls the testimony of the 
Prosecution witness Major Byl ov shows, this nap 
was captured in the car of Colonel Azuna, Commander 
of the intelligence detachment of the 23rd Japanese 
Division, which had been put out of action by the 
Soviet artillery (T. 28,371). In their Summation 
the Defense tried to contend thrt this Japanese 
secret military sketch-nap had been made on the 
basis of a "oviet map allegedly captured by the 
Japanese and "by them in their turn reproduced 
for distribution to the troops." (T.42,771)

The absurdity of th is contention of the Defense 

is  apparent. The Defense devoted th e ir  main atten

tion  to references to a map of Soviet o rig in  on 

which the boundary of Mongolia was erroneously 

showi on the Khalha River and not to the er st of 

i t .  (Ex. 2713)
Hardly anybody would consider convincing the 

Ion? d issertation  of the Defense about th is  map 

as i t  is  clear to everybody that the nap in  ques

tion  is  not a special nap of Mongolia, but a very 

s-’a ll-s e a le  -map of the Eastern part of the Soviet 

Union containing a no!*.e to the e ffe c t that the 

boundary of the adjoining countries is  shown on 

the basis of Japanese sources. On a l l  other o f f i 

c ia l  Soviet naps published prior and a fte r th is
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tine by the Soviet \r-.y General S ta ff the boundary 

•'ns invariably shown to the east of the r iv e r . (Ex. 

3355, 2714, 3652). The causes of the error in  the 

nao published in 1933 are s u ffic ie n tly  explained 

in  the G ertifica te  of the M ilita ry  Topographic 

Deportment of the USSR \rmed Forces General S ta ff, 

and we shall not repeat them here.

’7hat is  le f t  in  the Defense's favor a fte r  th is  

b r ie f  analysis of " the dozens of raps"? The 

fa ls if ie d  naps of the Japanese General S ta ff or 

maps taken from, the anonymous books by unknown 

"Chinese", who wrote in  the Japanese language and 

published th e ir  books no one knows where? The 

evidence tendered by the Prosecution in  re la tio n  

to the Nomonhan events indisputably establishes 

that in  a l l  o f f ic ia l  sources, and in  particu lar  

on a l l  of " ic ia l maps of Chinese orig in  to dutch 

the Defense themselves agree, as a matter of p rinc ip le , 

t '  attach greater importance in comparison with 

other nans, the border was shown passing not on 

the Khalhn R iver, but to the east of i t ,  i . e . ,  in  

conformity with the contentions - f  the Mongolion 

PeoDle's Republic end the Soviet Union.

The documents show that ac tua lly  the border 

l in e , passing in the area "’entioned above, was 

guarded in  the Lake Khassan area by the Soviet 

border guards and in the Nononhan area by the 

Mongolian border guards. .

On th is  natter with regard to the Lake Khassan 

area the Tribunal has a t i ts  disposal the testimony 

of Major-Generr.l Grebennil, corrr.gnding o ffic e r of a

V
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border guard detachment, and also the testimony of L ieute

nant Colonel Temesbkin, former commandinj o ffic e r of a

border guard outpost, and of Majors Chernopyatkc and 
Batarshin, former members of a border guard garrison, who 
themselves, guarded the sector of the border in  the v ic in ity  
of Lake Thassan. " itb  regard to the guarding of the

border lin e  in  the Nomonhan area, the Tribuhal heardt
the testimony of Major Pantsungin C!'ogdon, commending 

o ffic e r of the border guard outpost of th is  sector, 

and also the testimony of Major Bykov, commanding 

o ffic e r of a detachment of Soviet troops, which was 

the f i r s t  to partic ipate in the clash with the Jap

anese troops. Ti e Defense made every attempt to con

fuse these witnesses and make them admit that the 

sectors of the USSR te r r ito ry  ( in .th e  v ic in ity  of Lake 

Ubassan) and of the Mongolian People's Republic ( in  

the Nomonhan area) prior to the commencement of the 
events were not guarded by border guards. A ll these 
attempts of the Defense ended in  fa ilu re . 7e shall 
remind the Tribunal only of some of the statements 
made by the Prosecution witnesses. General Grebennik

in  reply to the 'uestion concerning the time when the 
post of Soviet bqrder guards was established on the 
Zaozernnya H i l l  stated as follows:

"The post of the Soviet border guards was 

established on the Znozernaya H i l l  from the time 

when the Soviet border Guard Corps was estab lished ...

In 1 9 3 7 , when I  took over the sector of the border
lin e  which was guarded by the 59th Border Guard

Detachment I  was on the Zaozcrnaya H i l l ,  and I  
personally sav/ there border guard posts, and I

insDected how well they knew th e ir  task." (T. 38305)



border guard detachment, and also the testimony of L ieute

nant Colonel Tetneshkin, former commanding o ffic e r of a

border guard out;ost, and of Majors Chernopyatkc and 
Batarshin, former members of a border guard garrison, who 
themselves, guarded the sector of the border in  the \ ic in i t y  
of Lake Thassan. ’ ’itb  regard to the guarding of the

border lin e  in  the Nomonhan area, the Tribunal heardt
the testimony of Major Pantsungin Ch ogdon, comme nding 

o ffic e r  of the border guard outpost of th is  sector, 

and also the testimony of Major Bykov, commanding 

o ffic e r  of a detachment of Soviet troops, y/hich was 

the f i r s t  to  partic ipate in  the clash with the Jap

anese troops. Ti e Defense made every attempt to con

fuse these witnesses and make them admit that the 

sectors of tt>e USSR te r r ito ry  ( in  the v ic in ity  of LakeI
Mbassan) and of the Mongolian People's Republic ( inv «
the Nomonhan area) prior to the commencement of the 
events were not guarded by border guards. A ll these 
attempts of the Defense ended in fa ilu re . :7e shall 
remind the Tribunal only of some of the statements
made by the Prosecution witnesses. General Grebennik

in  reply to the uestion concerning the time when the 
post of Soviet bprder guards was established on the 
Zaozernnya H i l l  stated as follows:

"The post of the Soviet border guards was 

established on the Zaozernaya H i l l  from the time 

when the Soviet border Guard Corps was es tab lished ...

In 1937, when I  took over the sector of the border
lin e  which was guarded by the 59th Border Guard

Detachment I  v/as on the Zaozernayc H i l l ,  and I  
personally saw there border guard posts, and I

insoected hovf vieil they knew th e ir  task," (T. 38 30 5)
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Tbc witness Batarshin in reply to the same

ruestion testified:
Ac "A. I know that these outposts were, guarded

prior to my arrival in the Posiet Detach
ment. ..border detachment} and. therefore, 
during my tenure with the Posiet Detachment,
I was at these outposts several times and 
guarded the stete border in that area.
Russian monitor: I was for several times onthat hill and guarded the 

state border in that area.
"Q. And when did you arrive in the Posiet Detachment?
••A. Since 1936.

Consequently, the outoosts were established 
on the Bezjimyannaya and Zaozernaya Hills, 
prior to 1936.

"A. So far as I know, the border gu-rc’s guarded 
a  the border in...the state border in that
*3? area prior to my arrival, .jid. as I l ave

stated before, I was guarding the border 
in that area myself as a soldier.” (J.32136)

Identical testimony was given by the witnesses 
Chernopyatko and Tereshkin.

The same situation had existed prior to the com
mencement of the Japanese aggression against the Mongol
ian Peoole's Republic in the Nomonhan area. Major Pant- 
sungin Chogdon, former commanding officer of the 7th

©  Mongolian border guard outpost, testified that not less 
than 10 border guard patrols were sent daily to the 
eastern bank of the river to guard the border. (T.38544)

Identical testimony was given by Major Bykov, a 
Soviet officer, who personally, together with Chogdon,in 
March 1939, made a trip to the border line to study the 
system of guarding, adopted by the Mongolian border guards.

Major Bykov testified as follows:
”...the territory guarded by the outpost was 

off the eastern bank of the Khalhin-2ol River, 20-22 
kilometres in depth in the direction of Nomonhan- 
Burd-Obo east of the river...The bulk of the outpost 
was on the western bank of the river in the 
Sumburin-Tsagan-Nur lake area. " The
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outpost.daily sent patrols to and set posts 

on the erstem  bank of the r iv e r .

"The eastern bank ’ the r iv e r  was very care- 

fu l ly  guarded by Mongolian border guards especially  

in connection with systematic v io la tions of the 

state border in  that area perpetrated by the 

Japanese-Manchurian troops beginning from January 1939»'1. 

( T . 3 ^ * 3 6 3 )

The Defense indents alleged contradictions in  

the testimony of the Soviet and Mongolian witnesses 

an'3 pays exaggerated a tte n tio n ,fo r instance, to 

the c la r if ic a tio n  of the question how many Soviet 

border guards were there on the Zaozernaya H i l l  -  

32 or 3 0 .
\

But the Defense passed over in  silence the 

testimony of those‘witnesses to the e ffec t that 

the te r r ito ry  which la te r  became the scene of the 

fig h tin g , had guarded e ith er by Soviet or by

Mongolian border guards since old times, thus 

attempting t-» ?r~ceod that such testimony was 

never gi,reo.

”/e submit chat the Tribunal cannot ignore th is  

testimony ° f  the six eye-witnesses, v/ho established 

beyond any doubt the fa c t that in  both cas'es the 

border lin e  in those areas was thoroughly guarded 

by the Soviet and Mongolian border guards. In the 

lig h t of the fac t established beyond any reasonable 

doubt, that in  both, cases .(events in  the Lake Khassan 

area and in  the Norn nhan area) as regards the border 

issue the truth rests with the Soviet side, i t  

should be clear to the Tribunal that te r r i to r ia l

■4
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cl?.ir.s of Japan 'fere only a pretext for the initia
tion of an aggressive war. This pretext v/as to 
serve the purpose of justification of the military 
operations in the eyes of the public opinion and 
also the' purpose of using the form of an •'incident" 
in the most advantageous v;ay until the ■-»ornent when 
the course of events would determine the prospect 
of the future development. It is natural that 
under these conditions the initiative in military 
operations could belong only to the Japanese side.
/.nd so it was in reality.

',re see no necessity of repeating all copious 
factual material introduced by us to the Tribunal 
on this issue. (T. 33,296, 7755, 7777, 7811, 7812-13, 
7846-8, 38,364-7, 38,532-41)

”’e shell touch only up^n certain points.
The Defense unblushingly attributed to the 

President of the Tribunal the statements which he 
never actually made. Thus, in their Summation the 
Defense ouote the words of the President of the 
Tribunal in such a way that male them sound as if 
he said that in the Lake lhassan area there was 
"no encroachment by one nation on the territory 
-if another with a '’l e w  of retaining th: t territory." 
(T. 42,737).

ctu^lly as the Transcript shows (T.7803) 
the President, suggested that the Defense should 
stop their examination which issed the material * 
issues. Tis wor-’s were: "This is a useless cross-
examination which, I respectfully suggest, misses 
the whole point.
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"The question ô heth r there ;as an encroach
ment by the Japanese or tl e Russians an particular 
territorv could be r'eter’•inçJ only by the corr’uct 
af their ar"ed forces or sore other official body 
connecte! ’•-,ith one .or other. The r.ere oveaent 
of private in'’iviJuals across a boundary line, even 
of religious bodies, would. have no bearing on 
«»hat the boundary line was. The question here is 
’•'hetber there ’7as an encroachment by ''ne nation 
°n the territory of another with a view to re
taining that territory..."

• It is clear that this is t>-e correct approach 
to t^e settlement of this issue, but the Defense 
interprets this statement as the settlement of 
the issue in substance favorable for themselves.

The Defense maintained that there were contra- 
Jictions in the testirony of the Soviet witnesses 
Batarshin, Cbornooyatka and General Grebennik 
as to f-e strength of the Soviet traoos on the 
hills Zaazernaya an’ Bezymyannaya at the- time 
when the armed. clashes brake out. (T. 42,74-1-42)
But in reelitv, as it mav be easily seen fror, 
the record, there are n. contradictions v»l at soever 

in the testimony of these three witnesses. In 
the affidavit 'f ï'ajor 3-tar shin mention is made 
of 3C border ouar’s ’ho were on the hill Zaazernaya 
on or about July 1? an’ of 60 soldiers (30 border 
guards and ? reserve platoon) when the first e r . '.ed 
conflict occurred, that is on July 3 1 .

The Witness Chernopvatko gave the same figures,



"The cuestion wheth r there !as an encroacb- 
nent by the Japanese *>r tl e Russians an --»articular 
territory caul'3 be deter ’-inçJ only by the ĉ r.-’uct 

of their ar”ed. forces or sore other official bo cl y 
connected v»ith one or other. The r.ere ovement 
of private in/’iviJuals across a boundary line, even 
of religious bodies, would have no bearing on 
«»hat the boundary line was. The question here is 
’•’hetber there ".»as an encroachment by ''ne nation 
''n the territory of another with a view to re
taining that territory..."

* It is clear that this is t*-e correct approach 
to the settlement of this issue, but the Defense 
interprets this statement as the settlement of 
the issue in substance favorable for themselves.

The Defense maintained that there were contra- 
Jictions in the testirony of the Soviet witnesses 
Bctarshin, Chcrnooyatko and General Grebennik 
as t^ the strength of the Soviet troops on the 

hills Zaozernaya an-" Sezymyannaya at the time 
when the armed clashes broke out. (T. 42,741-42)
But, in realitv, as it 'r.ù'r be easily seen fror, 
the record, there are n. contradictions v»i atsoever 
in the testimony of these three witnesses. In 
the affidavit -'f î'ajor 3-tarshin mention is made 
of 3C border ouar’s ’ho were on the hill Zaozernaya 
on or about July 1? an’ of 60 soldiers (30 border 
guar's and a reserve platoon) when the first erred 
conflict occurred, that is on July 31.

The Witness Cbernopyatko gave the same figures

Page 38



nrnelv, that on the night of July 30-31, 30 border 

guards and a reserve platoon also about 30 men 

strong participated in  the ßlash from t ie  Soviet 

side. The witness stated; "O rig ina lly  there were 

fe"'er border guards, ( i . e . ,  on the Zaozernaya H i l l ) ,  

but since the 1 6 th, there were 30 border guards."

(T. 32,175)
,,fhen the euestion was put to him;’ "That is  

correct, onlv Soviet fro n tie r guards took part in  

that fig h tin g , is i t  n o t." , he answered; "No, 

t>: t  is not correct. During that night one platoon 

of f ie ld  trooos came up to us and they also p a r t ic i

pated in t^e b a ttle . 0 . That was about th ir ty  men,

was it?  ... /es, th ir tv  men." (T. 32,136-88).

The figure referred, t -  in  the a ff id a v it  of •

Fr,1or-General Grebennik ta l l ie s  with the figures  

s ta te *1 bv the witnesses Batarshin and Cbernopyatko. 

I r  aef±ning the strength of the border guard 

garrison those two witnesses spoke orly  about the 

Zaozernaya H i l l ,  while Grebennik te s tif ie d  con

cerning the number pf bor’ er guard troops along 

the en tire  fro n tlin e  from the h i l l  Zaozernaya 

to the h i l l  B* zyr.yanneyp. In the course of his 

testir.onv the witness Grebennik te s tif ie d ; "By 

t>r.t time the reinforcements of f ie ld  troops vere 

or.lv reaching the b a tt le f ie ld  and the Bezynyannaya 

and Zaozernaya f ' i l ls  were defended only by the 

border guer'-1 o u tfits  which had been somewhat re 

inforced by the reserves I  had a t \y disposal.

(There were 92 bor'er guards on the t  :o h i l ls  ohich
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includes 60 men on the laozernaya H i l l ) "  (T .3 8 , 2 9 6 ) .  

Thus, 'e repeat, there ere no contradictions be

tören the testimony ' f  Batarshin, Chernopyatko 

and Grebennik.

The Defense also attempt to rake a semblance 

of contradictions between the evidence of Prosecu

tion  "'itnesses concerning the strength of the Japanese 

troous who oarticioated in  the attack on the night 

of Jvly 30 - 3 1 , 1 9 3 8 . In  the evi-’ence of the witness 

Batarshin, to which the Defense re fe r , nothing is  

stated to the effect that on the night of July 3O-3 I  

the a ttac l was launched by Japanese troops 600-700 

ren strong; who.t is stated there is  that as early  

as about Julv 15 Batarshin observed ?. concentration 

of no fe"’er then 600-700 Japanese soldiers on 

the border boposite the H i l l  Zaozernayai ,.s 

fa r as the attack on the. nigh t  of Julv 30-31 is  

concerned, t'-e witness testified , that i t  had been 

carried out by " large forces", but he did not 

state what the strength of the forces had been. 

(T.32,074)

Neither did the witness Chernopyatko state

that t>*e attack on the night of July 30-31 had 
on

been carried/by an in fantrv  regiment. This v/itness 

te s tif ie d  that according t  his estimate there 

ha* been almost a whole regiment strengthened ty 

a r t i l le r y  in the H i l l  Zaozernaya area by July 3 1 .

The Defense atte-oted to compel the witness to 

■*r>Ve categorical statements as to the strength 

of the tr^^ps, but they fa ile d  to achieve i t  as



ray be seen from. the following answer of the witness: 
:,I can't say that because I didn't see the regiment 
"'.arching in columns, but those positions which 
•ere held by the Japanese soldiers in those entrench
ments which were for artillery range, trench mor
tars, spoke for themsel^es...I did not see the regi
ment marching in columns headed by the commander, 
but .judging by the numerical strength and by the 
nositions which had been previously prepared, I 

can assure the Tribunal that in that area was 
about a regiment of Japanese troops, reinforced 
by artillery an'1 trench mortars." (T.3 2,1 6 3)

•*s far as the testimony of General Grebennik 
is concerned there is no mention of t’r is ratter 
at all at the pages cited by the Defense. The 
Defense also faileJ in their effort to discredit 
the. testimony of the witnesses Chogdon and Bykov 
ir nointin7 out the alleged contradictions in 
their testimony on the question of the distance 
at ’which the border noies were set up between 1he 
three "obos" at the border betv/een the Mongolian 
People's Pcm-blic an-’’ Manch uku- on the eastern 
bank of the Khalhin-Gol River. As the Tribunal 
knows fro” the testimony of Major Bykov before 
t>c outbreak of the fighting in the Nwaonhan 
area the latter went to the e astern bank of the 
river together with C'r ogdon, commander of the 
7th frontier gû rd outnost only once, in March- 
1939. At that time he saw the border monuments 
”hich showed the borderline ("Obo") r.nr' besides 
sore mar! ers of lesser importance in the shape of
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poles with inscriptions in Mongolian. In the 

opinion o’ the witness the distance between those 

secondary markers v;as one kilometer 'and a h a lf.

(T. 38,389-92).

As to Major Chogdon, who served as Chief of 

the 7th border guard outpost fo r a number of years, 

and as i t  may be seen from his testimony, knew a l l  

the features of the te rra in  very w ell, he, in  addi

tion  to the testimony of Bykov, stated  thet the 

poles with the Mongolian numbers had been set up 

not along the en tire  borderline but only in  such 

places where i t  was d if f ic u l t  to trace the border

lin e  (T. 3 8 ,5 % ).

The Defense took pains to point out, according 

to the number of poles stated by Chogdon, those 

poles necessarily v/ould be a t a distance of 

3-4£ kilometres one from another, ’''e submit 

that th is  circumstance is of no importance.

But i t  is  important to establish only the fac t 

that the borderline in  the Nomonhan area was 

defined both by ancient border markers, the so- 

called "obos" (the existence of which the Court 

may establish by any map a t i ts  disposal by the 

very names of the lo r a l i ty  -  Nomanhan-3urd-0bo,

E ris , Ulyn-Obo, Hulat Ulyn Obo)and by secondary 

border marke1s which, as may be seen from the 

testimony of Chogdon were set up in  such places 

in  which the Mongolian border guards had d i f f i 

cu lty  to find  th e ir  bearings.

Further the Defense attemoted to find contra-
/
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dictions between the testimony of Cr-■; 3 9 on and. viyi: ov 

in  that r> Russian O fficer not fa m ilia r  '*itb  Mongolian 

on the- border pole s, whereas Clog'on wb 0 had. a 

'»f the Mongolian w ritten  langue\e had 

SDolen about l-'nigolim  figures. In such a way 

the Defence t r ie f  to rake beli.-vc that they did not  ̂

und ersten.' U* c fact that for 2 iiuropear, Mongolian 

wor-'s ear Mor.golian figures would look lik e  characters.

Such "contradi étions" as ••.'ere discovered Vby 

the Defense between the testimony of Chordjn and 

B’d ov pry only c -in t to th e ir  utmost c rc d .io ility  

an-'’ to the absence - f  any agreement bctv/cen then.

R,Tery c rim in a lis t vno'»s boo; unreliab le  is  the 

testimony of v;itne;sas which was riven ten years 

«•fter the events and which fu l ly  coincide with 

one another in  the s -a lle s t d e ta ils . ',jre consider 

one of e s s e n ti-l features of a co-- olete lack of 

cre-’ i b i l i t v  as t-« the testimony of 2 number of 

witnesses, .lust, such a coincidence. :Vi the d e ta ils .

■ fter ~n aloysis of the Defense and Prosecu

tion  evidence t~ ’••k ink side :.rs r ig h t .n the 

issue of where the border lin o  i\  n, who in it ia te d

the h o s t il i t ie s  in  the Fhassan lake area and in
/

the Nonanhan area, the Defense realized  thi t ,  

contrary to the facts and documents, to a t t r i 

bute the in i t ia t iv e  to the Soviet Union and to 

'’eclarc with a l l  f i r m e ss that the J. panese side 

’’•as r ig h t •»ould be impossible,

*
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Hence there appeared the version mentioned 

above of "no one is g u ilty ,"  But since such a 

version quite obviously docs not save the s itua

tio n , the Defense concentrate d th e ir  arguments 

'»n the a lleg atio n  that the Lake Lhassan and the Khalhin- 

Chi events v/cre not undeclared v/ars but "typ ica l 

border incidents" (T. 4 2 ,7 2 f). Fron, that folio',vs 

that those events do not co*.;c under a r t ic le  5 of 

the Charter and must be excluded fror.1 the Indictment.

In  seeking to prove that the h o s t il i t ie s  at 

Lake Khassan and at Kbalhin-Gol River verc mere

b^r^er incidents, the. Defense tr ie d  to find  a l l  
kinds of fc tures which vnuld distinguish those 
events fr'rn ordinary v/ars. ,,fc ore not going to 
d is c la i’~ that ~>nc feature of v/ar, for instance, 
is  the severance of diolomatic re la tio n s . But 
v/e drav/ the atten tion  to the fa c t that the Defense 

v/erc carefu l to ignore a number of very impor

tan t and decisive features, '/hich distinguish the 

events near Lake Khnssan and the Khalhin-Gol 

River from "tyn ica l border incidents." I t  is 

common knv/ledgc that ■of border incidents i t  

is  typ ica l that they ^ccur in  a spontaneous v/ay, 

on the in i t ia t iv e  of local agents, that only 

b->r*er guard units take part in  the fig h tin g .

Brsides usually the high point of the c o n flic t  

d-'es not la s t  long. avoid re p e titio n  k  shall 

n^t re fe r t~ the particu lars  of those events 

which v/cre set fo rth  in our General Summation 

(T. 39,831-75).
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The Tribunal remembers that 1) the beginning 

of the figh tin g  near Lake Khassan was preceded by 

a diplomatic preparation which lasted more than 

h a lf  a month (T . 7761), and there is  no doubt that 

the Japanese government was well aware of the 

progress of the preparation on the spot fo r large-
t

scale h o s t il i t ie s ;  and i t  is  also clear th at the 

fig h tin g  operations were started and conducted 

uhder orders of the Japanese Government.

The outbreak of the figh ting  in  the Nomonhan 

area had been preceded by a concentration of large  

Japanese armed forces (T. 7846) and the JapaneseI
Government was w ell informed about the developments

«I
(T . 7856, 22,600) and large-scale m ilita ry  opera

tio n s , in  particu lar the organization of a special 

army, could not have taken place otherwise than 

upon the order of the Japanese Government. 2)

F ie ld  troops participated in  the figh tin g  in  the 

Lake Khassan and the Khalhin-Gol r iv e r  areas. On 

the f i r s t  occasion, the Japanese side had a t least 

one reinforced d iv is io n , on the second -  a number 

of d iv is ions. On both occasions a r t i l le r y  

including heavy a r t i l le r y ,  took part in  the figh ting  

and in  the h o s t il i t ie s  at the Khalhin-Gol R iver, 

a ir c r a f t  and tanks in  a considerable quantity  

(T . 22,647-48; 2 3 , 0 38- 3 9 » appendix No. 9 to 

Exh. 766).

Defense Counsel J'essrs. Blakeney and Furness 

who dea lt with these specific facts d id  not take 

upon themselves to contest the p artic ip a tio n  of

Page 4 5
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f ie ld  troops and the large-scale character of 

the h o s t il i t ie s  (T . 42,722). I f  Defense Counsel
*

t
Mr. Yamaoka in  contradiction with the fre ts  called

in  his summation these m ilita ry  operations "armed

clashes between the border guards" (T. 42,311),

th is  must bo explained not even by the incorrectness

of his viewpoint, but simply by his not knowing

the m aterials o f the case. 3) The period of

h o s t il i t ie s  in  the v ic in ity  of Lake Khassan»
continued about two weeks and in the Kbalhin-Gol 

River area several months -  from î'ay to September 

1939 (Exh. 766 , 753)» This factua l aspect of the 

events shows quite c le a rly  that they by no means 

can be called  border incidents and the Soviet 

Union never considered them border incidents. I t  

is  surprising th at the Defense allege that these 

events were never regarded in the Soviet Union as 

wars (T. 42,726) when as fa r  back as 7 August 1938 

in  his conversation with SHIGEKITSU, the People's 

Commissar fo r Foreign A ffa irs  told him; "We think  

th a t i t  is  impossible in  th is  case to ta lk  about 

a fro n tie r  inc ident, because a r t i l le r y  was put in
I

operation by the J&panese side at the very beginning 

. . . "  (Exh. 2 6 3 8 ) .  That statement of fa c t is  

especia lly  true of the Khalhin-Gol River events 

which were h o s t il i t ie s  on a considerably larger
0

scale, we may remind the Tribunal that Commander 

of the 6 th Japanese Army especially formed fo r  

conducting m ilita ry  operations in  the Khalhin-Gol 

River area said in  his order dated 5 September 1939*

P

1 *
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\

"The circumstances ere now such that i t  is  c lear 

th a t the matter is  beyond the lim its  of a mere 

fro n tie r  c o n f l ic t .” (Exh. 766, Appendix No. 12). 

Taking into consideration the peculiar features  

o f Nomonhan ?nd Chengkufeng events the Prosecution 

defined them as "undeclared aggressive wars” and 

as such they independently f a l l  under A rt. 5 of 

the charter. I t  must be borne in  mind that 

Japanese imperialism in  i t s  crim inal practice  

considered i t  more advantageous to conduct h o s t i l i 

t ie s  without any formal declaration of war, even 

post factum, try ing  to avoid the changes in  i t s  

leg a l status as regards th ird  countries, which 

changes under in ternational law must have taken 

place i f  a state of war had boon declared.

we do not even speak about the way the Japanese 

im peria lis ts  used fo r the re a liza tio n  of aggression 

the form of "incidents”, kind of provocations serving 

as a pretext fo r seizing Fançhuria and a considerable 

part of China, using huge armies without, however, 

declaring a state of war and without severing dip

lomatic re la tio n s . The tac tics  of the Japanese 

im peria lis ts  applied in  the Lake Khassan and in  

the Khalhin-Gol River areas aimed at making the 

fu rth er development of h o s t il i t ie s  fo r a tta in ing  

th e ir  aggressive aims dependent upon th e ir  results  

without binding themselves fo r the tim e being with 

a declaration of war.

On the other hand the Soviet 1’nion following  

her policy o f peace was interested in  avoiding by
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a l l  means being involved in  a big war, and there-
t

fore did not declare a state of war and did not 

break o ff  diplomatic re la tion s with Japan, con

fin in g  her (the U .S .S .R .’ s) m ilita ry  operations 

to  defense and the restoration  of i ts  in terests  

in fringed upon by the Japanese aggressors.

The true significance of undeclared aggressive 

wars in  the Lake Khassan and rhalh in-G ol River 

areas becomes clear in  the lig h t of general 

aggressive policy of Japan toward the Soviet 

Union. These events cannot be considered other

wise but in  close connection with the general 

system of planning and preparation by the Japanese 

im p eria lis ts  of a large-scale aggressive war 

v is -a -v is  the U.S.S.R.

The Defense, evidently re a liz in g  that the. 

versions "noone is  gu ilty" and "incidents, but 

not war" give them too slim a chance, invented 

the th ird  version that the issue of responsib ility  

must be considered dropped in connection with the 

agreement of the parties about the cessation of 

h o s t il i t ie s  end in  connection with the N eutra lity  

Pact of 1941*

We are compelled to repeat what was already 

said in  the Summation; "This a llegation  has no 

grounds because in  order to absolve resp o ns ib ility , 

a special reference to an amnesty contained in  a 

subsequent diplomatic act should be required.

As »is known, no such reference h^s ever been 

made. Besides the Changkufcng events are not a 

separate isolated fa c t, but a lin k  in  the general '
I
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system of aggressive actions of the Japanese 
imperialists against the U.S.S.R., and moreover, 
a link in the aggression of imperialistic powers 
against all democratic nations.

F in a lly , i f  the Defense wants to consider 

the question of resp o ns ib ility  dropped because 

in  A p ril 1941}the N e u tra lity  Pact was concluded 

between Japan and the Soviet Union, which seemed 

to sum up previous re lationsh ip  between the two 

countries, then such reason is  groundless in  view 

of the above-stated considerations, rnd also 

because th is  tre a ty , as i t  w i l l  be conclusively 

proved la te r ,  was concluded by Japan with a 

treacherous purpose and, therefore, that tre a ty  

accords neither moral nor legal rights to re fe r  

to i t . "  (T . 39,853-54).

The Defense have advanced absolutely no new 
considerations and did not make their conclusions 
more convincing by repeating many times one and 
the same thing. We cannot pass over in silence 
the Defense*s using their Summation for highly 
improper attacks on one of the countries, calling 
it "a puppet", a country which participated in 
war with Hitlerite Germany and imperialist Japan, 
namely the Mongolian People’s Republic. In this 
cose the Defense only repeat pronagandist versions 
of the Japanese imperialists who of old attempted 
to violate the sovereignty of the Mongolian 
People's Republic for their aggressive purposes.

The Defense desire to substantiate this by
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asserting that the Mongolian People's Republic

alleged ly  could not conclude a trea ty  of nmtual

assistance with the Soviet Union and therefore

the actions of Japan in  the Khal'hin-Gol River

area dud not constitute aggression against the

Soviet Union. ™e re a lize  that of course i t  was

quite unpleasant fo r the accused to deal not with

a comparatively weak Mongolian Army, but with the 
» '

, Soviet Army. Eut that is  another matter.

The independence of the Mongolian People's

Republic was form ally recognized by the Chinese

Government on January 7, 1946. However, lrng

before that the Mongolian Republic had been a

sovereign state having her own te r r ito r y , people,

government and re lations with other countries'.

As is  known the autonomy of Outer Mongolia as a

part of China was proclaimed as fa r back as 1Ç11»

In  a r t ic le  5 of the T r ip a r t ite  Agreement of Russia

Outer Mongolia and China of June 7. 1915,i t  was

specia lly  provided that "China and Russia,
\

conformably to A rtic les  I I  and I I I  of the Sino-

Russia declaration o f .........?.3rd October 1913 -
recognize the exclusive r ig h t of tne Autonomous 

Government of Outer Mongolia to attend to n i l  the 

a ffa irs  of i ts  in te rn a l administration and to 

conclude with foreign powers in ternational 

tre a tie s  and agreements respecting a l l  questions 

of a commercial and in d u s tria l nature concerning 

autonomous Mongolia." (Exh. 2 3 0 3 )
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On November 5, 1921, the Soviet Government 

recognised tho Mongolian People's Government as 

the only lawful government of Mongolia and sent 

th e ir  Ambassador Plenipotentiary to the c a p ita l 

of the Mongolian People's Republic and th e ir  

consuls to Mongolian c it ie s . On March 12, 193&, 

a protocol of mutual assistance was signed between 

the Soviet Union and the Mongolian People's 

Republic. (Exh. 214)

Consequently the Japanese im peria lis ts  were 

p erfectly  aware that an attack on the Mongolian 

People's Republic would at the same time be

h o s t il i t ie s  v is -a -v is  the U.S.S*R.
\

No grave importance should he attached to the 

Defense's discourse about the inexactitude which 

was made by inadvertence in  the wording of Count 

51 of the Indictment (T. 42,721).

It is obvious that the murder of certain 
members of the Soviet and Mongolian armies took 
place on the territory of the Mongolian People '.s 
Republic, but not on the territories of the 
Mongolian People's Republic and the U.S.S.R.
Counts 26 and 36 of the Indictment leave no doubt 

whatsoever as to that matter*

/



Pa<*e

The Defense could not but recorrige the fac t 

tha* the Japanese Army General ct a f f  worked out 

stra^e^ic and operational nions v is -a -v is  the "ovjet 

Hnion, and that th e ir  consents were stated in the 

Prosecution evidence (T . 42,79*5-3)# Put the Defense 

tn«de every e ffo r t  to prove th*-t these plans were ro t  

plans of aggression and therefore did not e n ta il any 

resp o ns ib ility . To a tta in  these a<ms the Defense 

used fla g ra n tly  demagogical irethods.

Here is one of them. Having pointed out that 

a l l  countries having general s ta ffs  usually work out 

operational plans aMd that the d rafting  of them is 

the routine duty of the s ta ff  o ffic e rs , the Defense 

without knentiohing the contents of the plans connected 

with the course of state po licy , contended that " I f  

at the same time i t  is  to be accounted c r ir in a l  

v is -a -v is  foreign nations *o carry out that d rty , i t  

can be only by declaration of the novel doctrine 

that the mere profession of arms has been branded as 

c r im in a l.. ."  (T. 42 ,701-2).

*'e would ro t be surprised i f  the defense having 

once disregarded common sense carry th e ir  contentions 

to complete absurdity, alleging that i f  following the 

German leaders the Japanese sta esren, m ilita ry  and 

diplomatic o f f ic ia ls ,  are brought to jtis^ice In c r i r 

in a l proceedings, i t  rears th a t a n0ve l doctrine h*s 

been declared that any government service is  crim inal.

”'e shall renly to th is caviling  method with the 

Russian orov°rb: ,,,7,he wolf is  beaten up, not because 

he is  grey, but because he has eaten a lamb."
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A ll other argument's of the Defense are dema

gogical to the same extent and are not any more con

vincing than t uis one.

The Defense found i t  possible to misquote t 
a statement made by v r .  President to corroborate 

*he ir fa lse a llegations . Thev quoted ï'è, ■’resident*s 

words in the following way: "”'e know ...(n la n s ) are

prepared in  the mènerai s ta ff  o ffices of other 

countries" (T. 42,790-11. Using onlv ttose phrases 

which si’nnort th e ir  ôontention that nlans of peneral 

s ta rf  o ffices cannot serve as evidence of the planning 

of agress ion , the Defense ha^e c le a r l” d istorted T'r. 

President's idea. I t  can be eas ily  seen, i f  one reads 

the whole of vr .  President's statement re fe rrin g  to 

the testimony of a witness* I t  rea^S as follows: " I

sunnose we know that nlans are nrenared in  the General 

S ta ff o ffices of o tuer countries, but what they would 

be about we would not know n0r would he" (T . Pl.l*?),

The President of the Tribunal qxite oorrectly  

attached the main importance to the contents of the 

nlans prepared by the General S ta ff o^fi^es. That is  

the substance of the issve.

The Prosecution have convincingly proved the

contents of strateg ic  and operational plans of the
«

Jananese General S ta ff  to be nlans which were a v i t a l  

n *rt of the o v e r-e ll plan of Japan's aggression against 

the r .S .S .P .

The contents of the nlans of the Jannrese General 

S ta ff bear witness to the aggressive nature of the 

contemplated h o s t il i t ie s .  The Tribunal knows from the
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testimony of the witnesses — Japanese generals 

and o fficers  — that the General S ta ff of Ja^an 

p laced   ̂ vear a fte r  year» the seizure by the Jap

anese armed forces of the Soviet Maritime Province 

(T. 8140-4, 8130-2) of the Soviet Zabaikalie  

(T . 8432-1, 3 f424), Northern Saghalien and Kamchat

ka (T . 8100).

The planning ©f seizure of those te r r ito r ie s  

ly ing hundreds and thousands of kilometers away from 

Janan cannot be a.* covoted fo r and ju s tif ie d  bv anv 

considerations of Janan's defense. I t  proves incon

testably that the strategic and operational plans of 

Janan's General ct a f f  constituted the m ilita ry  aspect 

(T . 8101) of the o v e r-a ll plan of aggression and «’ere 

plans of ag ress ive  war.

The Defense cannot be saved frem th is  conclusion 

by abstract discourse concerning the questions of 

planning war against the TT,S,S.R, from the point of 

view of the "m ilita ry  maxims" ( T. 42,794) taken apart 

from the specific h is to ric a l s ituation  and from the 

aggressive course of Japan's foreign policv towards 

the U.S.S.R.

The aggressive and offensive plans maoped out 

by Japan's General S ta ff and by the Kwantung Army 

S ta ff are called "defensive" by the Defense on the 

ground that "a vigorous offense is  the best defense" 

(T. 42 ,794).

" . . .  as common sense, te l ls  us y -  say the De

fense. -»the am ibition of anv army, once war has com
menced, is  to take the offensive . . .  This is  the
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ambition of an arm$ figh ting  a war of aggression, i t  

is  the ambition of the army figh tin g  a war of defense. 

Occupation of enemy te r r ito ry  . . .  has nothing what

ever to do with the character o f the war . . . "  (T .42 ,793-4)• 

This reasoning of Defense counsel BHakeney and 

Furness is  a universal formula ju s tify in g  a l l  kinds 

and forms of armed aeeression in  the oast, present 1 

and fu tu re .
\

In  fac t Japan's General S ta ff  in preparing plans 

amairst the TV '.S .B . ac^ed not on the basis of "maxims <

of m ilita ry  a rt"  according to the present formula of
\

the Defense Counsel, but on the vasis o f the offensive  

strategy in  conformity with the aims of aggression.

The Defense have forgotten what answers were given

in Court to th e ir  questions by the witness L t , General)
Î*DRAKAÎ*I, former professor of Janan's Gen' ra l  r t a f f  

College and D irector of the Total Warfare In s t itu te ,  

HiRAKAMI stated the substance of the doctrine of the 

Japanese '’-eneral ^ ta ff  who acted on the premise th a t:

" . . .  i t  is  necessary that the Jananese expand over

seas, p a rtic u la r lv  expand on the continent of-Asia . .  

Furthermore, in order to be able to carry on warfare 

the natural resources of the continent are essentia l 

and must be u t i l iz e d . This fac t is w ell attested to 

by the la te  war, that is ,  the war of Greater Fast 

Asia . . .  And, therefore, as fa r  as Janan was concerned, 

i t  was necessary that she have a strong foothold on 

the continent p o l i t ic a l ly ,  economically and m il i t a r i ly .

'"his bei^g the fac t and th is  being the reason, Janan 

s tra te g ic a lly  must always noint to the offensive"

(T. 32 ,036-7).
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Replying to the rex4- question, NURaKAMI te s t i 

fied : " . . .  As I  haveNsaid before, overseas expan

sion was necessary fo r Janan as a nation; and while 

undertaking such an expansion war ray possibly occur, 

i f  srch a war occurred Janan must take the offensive 

and gain control o f certain  strateg ic  and v i ta l  

areas." (T . 12,0^7).

Considerable evidence of aggressive intentions 
vis-a-vis *he U.S.S.R. introdrced by the Prosecution 
and the testimony of the witness ÏWRAKAMI cited 
above destroy, as a house of cards, the whole concent

I \
. of the "defensive strategy" of Janan made up by some

\

Defense witnesses, the unbridled m ilita rise s  lik e  

TANAKA, Shinichi and KASAHARA (Sxh. 2676, 2670) and 

the Defense’ s d isserta tion  on the "m ilita ry  maxims."

Beside the strateg ic  and operational plans pre

pared by, the General S ta ff O ffice , p o lit ic a l and econ

omic plans fo r preparation and waging of war were be

ing worked out by other state agencies of Japan, A ll 

of those plans were in complete coordination and were 

based on one and the same premise — aggression aea irs t 

the r.S .S .R . ard other nations.

Of course, we sh a ll not find the words "Plan of 

Japan's Aggression" in the plans themselves. The 

' words "Japan's defense" are repeated dozené of ti^ es .

But i t  is  not the '• i t le  that matters. I t  is  known 

that the Japanese m ilita r is ts  widely used defensive 

slogans to ju s t ify  th e ir  expansionist policy and to 

conceal th e ir  preparation fo r aggressive war.

/

i
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In  th e ir  Surration, the Prosecution analyzed 

the contents of the strategic and operational nlans 

of the General ct a f f  not as an isolated subject, but 

as a v i t a l  l in k  in  the chain of treasures aimed a t 

S pan 's  preparation fo r agress ive  war against the 

T’ .S.S.R . (Secs. H - ll j-H -5 0 , H-56, H -62). I t  should 

not be forgotten th a t, as one of the members of the 

General Sta^f O ffice te s t if ie d , "operational plans 

are made by the General ° t a f f  O ffice under the d i

rection of the Ch^ef of General S ta ff , and then a fte r  

i t  has been revised and sanction received from the 

mhrone i t  becomes a formulated operational plan of 

the Army" (T. P llO ).

I t  is  necessarj' to remember that the General 

S ta ff , as w ell as +he ’'a r T in is try , was headed by '-he 

organizers of the consniracy of agression  who paid 

great attention  to the planning and preparation of ag

gressive war against the U.F.S.R. I t  is not a mere 

chance, therefore, that of 25 defendants in  th is  case, 

f if te e n  are former m ilita ry  leaders of Janan, and 

among those there are one Field-T'arshal, twelve gen

erals and one admiral who were in  some way or other 

concerned w ith the d rafting  or implementation of 

strateg ic  and operational nlans of Japan’ s General 

r t a f f .

The Defense noint out the fac t that strateg ic  and 

operational plans of the General S ta ff were prepared 

not only against the U.S.S.R. but against the United 

States, Great B rita in  and China as w ell (T , 42,796).
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Pvt what does i t  change? The point is,what w*»s 

the nature of these plans? '"e know, a*>d the Prose

cution evidence shows, that i t  was precisely these 

plans of Japan’ s General S ta ff that were carried out 

v is -a -v is  China and in the P acific  war (T. P112), 

Hence, i t  is  clear what these plans were and, 

consequently,such P ara lle ls  are not favorable to 

the "efense. I t  weakens the Defense case to point 

out that these plans fo r aggressive war, as the Oro- 

secvtion has shown, were prepared by the Japanese 

General S ta ff not onlv against the H .S .S .R ., but 

aeaiust other freedom-loving nations as w e ll,

And, f in a l ly ,  does the fact (emphasized by the 

Defense fo r th e ir  own purposes) that the strateg ic  

and operational nlans were prepared annually, dimin

ish the importance of these plans'? Evidently not, 

Horeover, the Prosecution emphasizes th a t, as 

is  seen from the testimony of one of the witnesses,

" . . .  even during a year plans were constantly revised 

to move in accordance w ith the in ternational situation'.1 

(T. 8115)•

’"ho, then, can concur with the Defense in the 

con*ention that i f  plan^ are prepared annually, then 

they are common plans prepared "against eventualities?"  

(T. 42,79*?)

Another and rore important question may be put:

Did the nature and substance of the plans change during*
th e ir  annual drawing up and redrawing? By way of a 

reply we sh a ll quote the words o f the accused OSHIÎ’A, 

the discussion of which the Defense have avoided:
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" ... for the last 20 years all plans of the 
General Staff had V e n  »orked ont for an at
tack on Russia and were still directed towards 

;•* such an attack" (F.xh. P39-A).
Thus, Japan’s General Staff prepared annually 
strategic and operational plans for aggressive war 
against the Soviet Union in conformity with the ex
pansionist course of the national ‘foreign policy and 
with the plan of conspiracy öeairst peace, awaiting 
the most favorable rrorrert for the realization of those 
plansr

As was to be expected, the Defense paid 
special attention to the "kan-tokv-en" plan, That 
plan was worked out by the Arny General Staff, '”ar 
Uinis^ry and *he K^artun'» Army 'îea^ciarters after 
Germany had treacherously attacked the Soviet Union 
from the 'r e s t  in lc41, i.e., when the situation for 
such an attack against the U.3.C'.R. from the east 
was developing most favorably for Japan. The Tri
bunal knows that as early as July 2, 1941 an Im
perial C^nfer^nce was held which decided the basis 
on which the "kantokuen" was prepared (Sxh, 779).

The Defense allege that the Kantokuen was not 

a plan of aggression agains4- the t’ .S .S .p . The main 

defense evidence concerning the r.ntokuen consists 

of the testimony of the witnesses TA'hiKA, Shînic' i 
and KAcAHARA (Exh. 2676, 2670), both of whom te s t i 

fied  to a greater extent on th e ir  own behalf rather 

than on the behalf of *hese accused since in fact 

they h~d been active accomplices of the la t t e r .

i
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Using th e ir  testimony ^he Defense contend that 

"the Krntoknen was designed to strengthen the Kwan- 

tung Army in case of development of the national 

policy of 2 July" (1941) (T. 42,P l4) and as a 

measure "to strengthen preparedness against the 

U.S.S.R .*1 (T , 23,330). Mentioning that decision of 

the Imperial Conference of July 2, 1941, the De

fense wish to see its  purport in  the decision not 

to intervene in the war of Germany against the 

U.S.S.R. (T. 42,P39).

But i t  is su ffic ien t to read that decision to 

see c le arly  that such is not the case. To avoid 

any m isinterpretation of that decision given by 

the Defense we quote its  contents once more:

"Though the s n ir it  of the T r ip a rtite  Axis w ill 

form the keynote of ou.r a ttitu de  toward the 

Gerran-Soviet war, we shall not intervene for
I

a while but take'voluntary measures by secret- 

lv  preparing arms against the Soviet TTnion. 

Meanwhile, diplomatic negotiations w i l l  be con

tinued with detailed precautions; and should 

the conditions of the German-Soviet war pro

gress favorably to Japan, we shall execute arms 

to solve the northern problems, thereby securjng 

s ta b il i ty  in the Northern regions" (Exh. 779). 

Consequ°ntDy, th is rost important decision which 

defined Japan's national policy v is -a -v is  the U.S.S.R.

f i r s f jv .  establishes that in  accordance wi+h the 
/

Tripartite Pact, Janan was under obligation to take 

Germany's side against the U .S .^ .P .; s e c ondly.
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establishes that Janen would mot intervene in  that 

war for a while ( i . e .  un to a certa in  moment); 

th ird ly , establishes that Janan would secretly  nre- 

r>are fo r the war v is -a -v is  the TT.S .S ,R ,; and 

fo u rth ly T defines the t i r e  o f the attack on the 

TT.S ,S .h . to be the moment w'̂ en conditions at the 

S oviet-O rran  fron t became favorable.

That is  what Japan's *'*tio u a l policv adopted on 

July 2, 194-1, i . e .  immediately a fte r  a~d in d irec t 

connection with Germany’ s attack on the r.S .S .B . 

consisted o f, ard that is  what was carried i" to  

e ffe c t.

The Defense re a liz in g  that no play v/ith words 

presented as an analysis of the decision can chanee 

i ts  clear contents, try  to cast a re fle c tio n  on th is  

document, alleg ing that i t  " is  uncertain as to o r ig ’n, 

having no c e r t if ic a te  . . . "  (T . 42,P3P).

This is  tru ly  the case of not recognizing one’ s 

O'vn i l k .  The c e r t if ic a te  introduced to the Tribunal 

(see the c e r t if ic a te  to 'Hbch. 588) is  signed by Chief 

of the Archives Section of the Japanese Foreign ” in -  

is**ry and shows that th is  decision is  an o f f ic ia l  

document of the Japanese government. Then what, 

doubts can there be as to  i t s  origin?

F in a lly , the Defense resorts as previously to 

the decision of 6 September, 1941 which a llegedly  

meant only "tha t Japan w i l l  not take the in i t ia t iv e  

fo r m ilita ry  action . . . " ( T .  42 ,841), The Defense 

here repeats an old error (T . 39»906) quoting the 

f i r s t  part of that decision wherein i t  is  stated:
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"In case of an interrogation as to  Janan’ s

, a ttitu d e  toward the Soviet Russia, i t  w i l l

be reolied  that Jaoen w i l l  not take the

in i t ia t iv e  , et c.  (Sxh. 7?9» P. 4 ) .

"re have to repeat that th is decision sets fo rth

not_the policy but an answer, the wording of which 
apparently

w as/i'dertical w ith the answer previously given fo r  

the purpose as was explained by J-A^SroKA "to deceive 

the Russians" (Exh. 796, p. 1 ).

The "Kcn+okuen" plan which, as the Defense have 

admitted, was desipned to serve the purpos* of the 

development of national nolicy of July 2 (T. 42,814) 

could r>ot but be a plan of aggression against the 

TT,S,S.R . i f  only because i t  was drafted 4n im.nle-
t

mentation of the decision of 2 July 1941.

The analysis of the contents of the "Kantokuen" 

Dlan given in  the*Prosecution Summation (Sections 

H- 1 5 4  -  1 6 0 ) supnorts this conclusion which is  the 

only rig h t one and which has been substantiated by 

a l l  the evidence in th is  case. The Defense have a l

lo tted  mvch room in  th e ir Summation to c r it ic iz in g  

Prosecution evidence on the "Kantokuen" but i t  would 

be s u ffic ie n t to eive some examples to show the 

biased a"d eroundless character of th is  c ritic is m .

Thus, fo r instance, touching upon the testimony 

of the witness KDS/FA (T, 42 ,801), the Defense con

fined i ts  discussion to deciphering the term 

"Kantokuen" and oassed over ■’n silence FT’S AB*.’ s 

testimony about the contents of some measures pro

vided fo r by the plan and about the f * c t  that
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these measures were taken in  connection " ith  Per- 

Smany’ s attack on the Soviet Union (T. P l69).

As to the testimony of the witness SEJIUA,

R ^zo , the D' '-nse have *-ot mentioned the fac t that 

the m obilization of 3^0 ,0 0 0  men in  the sunder of 1941 

was carried out in  Jaoan not fo r  the nurpose of the 

reolenishment of the army in general, bvt for the 

snecific purpose "to reinforce the Kvrantung Army"
(T. P lO l).

Quoting the test* mo™ of the witness *?URAKAVI 

concerning the plan of 1942 fo r the second time, in  • 

the section dealing with the "Ka^bolTe*»" (T. 42,802) 

(fo r  the f i r s t  time th is testimony was quoted at 

"ra’-'script page 42 ,797 ) ,  the defense however have 

not quoted his answers d ire c tly  re la tin g  to the 

"Kantokuen" (T. 32 ,011). The Prosecution witness 

ViiTSUTRA fu l lv  corroborated, before the Tribunal, 

the testimony c^ntai^ed in his a ff id a v it  (Exh. 8 3 3 ) .

The Defense fa ile d  in  th e ir  attempts *-o confuse th is
\

witness during the cross-examination. They contrasted »
î,A'’\c-7*yqA, s testimony with the testimony of th e ir  two 

witnesses -  KOTAXI (Exh. 3728) a"d TATTORI (EXh. ’ 729), 

onlv as *o separate episodes and the contentions made 

by these witnesses c a ll fo rth  reasonable doubts as 

to th e ir  o b je c tiv itv . Eut s t i l l  the Defense spared 

"o e ffo rts  in  order to characterize this witness as 

incor-netent and his testimony as not trvstworthv, only 

because i t  exposed the accuse^.
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Trying to impeach indiscrim inately tr.o renorts 

of the German Ambassador and M ilita ry  Attache in 

troduced by the Prosecution which had been sent 

from Tokyo to B erlin  and which dealt w ith Japan's 

m ilita ry  preparations against the U .S .S .R ., the 

Defense referred to the fac t that the information 

given to Kretschmer by the Japanese had been, accord

ing to his own admission "worthless" (T. 42,805).
\

I f  we turn to paragraph 3 of KRETSCHMER*s a ff id a v it  

(T. 24*619), we ea s ily  see f i r s t  of a l l ,  that he 

stated that the information had been "often worth

less" and not "worthless" in  general, as i t  is  now 

contended by the Defense, and secondly that th is  

testimony of Kretschmer has no relevancy to the 

question of measures carried out by the Japanese Army 

i t s e l f  in  1941 fo r the preparation of an attack on 

the Soviet Union in  re a liza tio n  of the "Kantokuen" 

plan.

The reports sent in  1941 by OTT «*nd KRETSCHMER 

(the la t te r  admitted that he at that time" . . .  had 

been v is it in g  the Jananese General S ta ff nearly d a ily  

. .." X T . 24,618) speak for themselves and do not need 

now, in  1947 or 1948, any comments on the part of 

OTT and KREfnSCHMr'R who at present, in  connection with  

the changed s itu a tio n , exert every e ffo r t  to make 

black look w hite. The Defense allege that the te le 

gram wherein i t  was stated: "Japan's waging of a

war against the Par Eastern Army, s t i l l  considered as 

being in  figh ting  trim , is  not feasib le before next
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spring, unless a moral collapse of the regime 

comes about" (Exh. 788-A, T. 7969), was sent a 

few days a fte r  the telegram of July 12, 1941 

(T . 42,805) in  which the replenishment of the 

Kwantung Army forces and other Japanese prepara

tions fo r war were reported (Exh. 799, T. 7966-7).

In that way the Defense wanted t 0 show the incon

sistency between those two documents. But in  

fac t the f i r s t  telegram (Exh. 788-A) was sent on 

October 4, 1941, i . e . ,  not "a few days la te r"  as 

the Defense state in  th e ir  Summation (T. 42,805),

* but nearly three months la te r ,  a fte r  the telegram
i

of July 12, 1941 had been sent (Exh. 799).

The Defense could not contest specific facts  

of the preparations made by the Kwantung Army in  

1941-42 fo r the attack on the Soviet Union which 

had been carried out under the "Kantokuen." They 

tr ie d  to present them as measures carried out for 

defensive purposes. Even the study of an occupa

tio n a l regire fo r Soviet te r r ito r ie s  conducted most 

urgently by the General S ta ff and the Kwantung Army 

S ta ff  (*. 11,840; 31,913; 36,946) does not prove, 

in  the Defense’ s opinion-aggressive intentions of 

Japan (T . 42 ,794).

In  speaking of th is , the Defense remain s ilen t  

about the fac t that the aim of the occupation was to  

annex Soviet te r r ito r ie s  to the Jaonnese Empire 

(Exh. 684, 685, 682, 688-A, 690-A, 3172).
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The Prosecution evidence has established that 

the m obilization plan of Jaoan adopted for the pur

pose of preparation of a war against the U.S.S.R. 

in  the summer of 194-1 was actua lly  put into  e ffe c t,
I

A fter the secret m obilization the numerical strength
• 3

of the Kwartung Army mötfe than doubled during several 

months in  the summer and autumn 194-1, (Exh» 7 0 6 ,

T, P lO l-2 ). Besides th is , Japan's General S ta ff  

and ntar **1v%is try  carried out a deployment of troops 

against the U.S.S.R, in  the Manchurian theater. The 

F irs t Area Army comprising four armies, a separate 

army group and a reserve was deployed on the eastern 

border of Manchuria. The Second Area Army ( la te r  

called  the T' Area Army) which should comprise 

two armies and reserves was deployed a t the northern 

boundary of Manchuria. Two armies were concentrated 

on the western border of Manchuria (T . 8100, 814-1-44; 

Exh. 8 3 8 , 835). But th is was not a l l .  The Japanese 

Army in  Korea, the Army in  Inner Mongolia and the 

Northern Army (the Hokkaido Island) were ready to 

take actiofts against the U.S.S.R, (Exh. 833> 834,

724, 7 1 0 ) .  Thus,' in  the çuœmer of 1941 a Japanese 

army of more than 1 , 0 0 0 ,0 0 0  men strong was ready 

to  invade the Soviet te r r ito ry .

Even the data on the strength of the Japanese 

Army submitted by the Defense, though minimized, , 

may be used to show the immense’ scale of m ilitary , 

preparations o f Japan and of her preparedness to 

advance against the U.S.S.R. According to those

ÉÉ



data the Kwantung i.rmy in 194-2 bad 700,000 men,

900 airplanes and 900 tanks (T .4?,821-25). But 

these data do not include the strength of the Lore an 

..rmy, of the Japanese .u*my in  Inner Mongolia, of the 

reservists in  the border areas of Manchuria (150,000)> 

the so-called "national*' armies of Mancbukuo and Inner 

Mongolia. In to ta l there were forces more than 

.1,000,000 men strong (T. 32,064).

But, in  spite of the facts and contrary to the 

facts the Defense make an unwarranted a llegation  th at, 

"...Japan  was not prepared and could not have been 

intending to undertake a war against the. U .3.3.R . 

e ith er a t the time of the Kantokuen, a fte r  its  com

p letion  or p rio r to its  commencement" (T. 42,802).

The Defense wish to ignore the im port.nt ro le , 

the creation of a m ilita ry  base in Kantfuria and 

Korea, played in  Japan's preparedness to attack  

the U.3.S.R. (Ex. 712-18; 725-29).

I t  is  necessary to deal "dth th is matter 

separately. The Defense admit that Japan took measures 

a m ilita ry  nature in  Manchuria, but contend that th is  

fac t alone does not warrant the conclusion that Japan 

had aggressive intentions (T .4 2 ,828-9). But the Prose

cution never drew th is  conclusion from th is  one fac t 

only or any other fa c t taken alone and iso lated; th is  

can be seen from the system of our argument. The 

Soviet Prosecution in  introducing evidence started  

with the establishment of the aggressive intentions  

of the Japanese ru ling  clique against the U.S.5.R.

(T. 7 3 0 3 - 7 4 3 4 ) and a fte r adducing numerous facts
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showing the statements and the working out of these 

intentions and facts of open propaganda of the ag

gressive war against the U .S .S .R ., proceeded with the 

presentation of other evidence always emphasizing 

th e ir  in tr in s ic  in te r -re la t io n . This order has been 

preserved in  Prosecution Summation on Soviet Phase; 

a fte r  a h is to r ic a l reference to the stages of Japan's 

aggression; Japan's aggressive intentions against the 

U.S.S.R» and propaganda of aggressive war were stated 

(T . 39»743**60); then i t  wad s p e c ific a lly  shown that 

aggressive policy toward the tUSiS.R; was the program 

of actions of the Japanese i*ulinp clique which found / 

i ts  re fle c tio n  in  Japan's m ilita ry  plans and prepara

tions fo r ah aggressive war apainst the Soviet Union, 

and, in  p artic u la r in  the establishment of a m ilita ry  

base in  Manchuria and Korea (T , 39»760-804). A ll th is  

evidence makes up an organic whole. Thus, fo r Instance 

m ilita ry  plans or, i f  we speak of the m ilita ry  base 

in  Manchuria and Korea, m ilita ry  in s ta lla tio n  and 

measures showed the aggressive character of the war 

which was being prepared. But the Defense considering 

d iffe re n t facts of Prosecution evidence in  iso la tion  

and in  th is  instancethe evidence showing the m ilita ry
• t

and m ateria l preparation of aggression against the 

U.S.S.R. by Japan, declare that each facet of ev i

dence taken separately does not prove Japan's ag

gressive in tentions. To support th is , the Defense 

referred to the testimony of Prosecution witness 

TAKEBE to the e ffe c t that the Kwantung Army had been 

stationed in  Manchuria fo r the purposes of defense
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and that a l l  m ilita ry  in s ta lla tio n s  served the 

same purposes (T. 42,832). But the Defense fa ile d  

to mention the unusual in te rp re ta tion  of the term 

"defense" which th is  witness had had in  mind when 

he explained that the word "defense" can be said to 

have a very broad meaningj önd fo r example, the oc

cupation by Japan of Manchhriet wës also called  

"defense" (Ti 31,920)*

we again in v ite  the Tribunal's attention  to the 

fac t that the Prosecution evidence has firm ly  estab- . 

lished that the construction of m ilita ry  objectives 

in  Manchuria and Korea in its  nature was offensive 

and that by 1941^the m ilita ry  base constructed by 

the Japanese m ilita ry  on the continent secured the 

p o s s ib ility  of the invasion of the Japanese Army of 

the Soviet te r r ito ry  and the conduct of aggressive 

operations on a large scale (Exh. 8 3 8 , 712, 725).

This point was dealt with in  d e ta il in  our Summa

tion and there is no need to repeat i t .

The Defense ignore not only Japan's m ilita ry  

preparations fo r an attack on the TJ.P.S.R. stated 

above, but also such an important point as the 

rad ica l charge in  the correlation  of forces in  

favor o f Japan which was expected by Japan in  con

nection w ith the course of the German-Soviet war 

and the expected m ilita ry  defeat of the U.S.S.R.

(Exh. 8 3 0 , 8OI-A, 8 0 6 , 3700).

Raising the issue of .the estimated comparative 

strength, m ilita ry  power and po ten tia l p o s s ib ilitie s

r

J
;rr*_



t

Pape 70

of Japan and the Soviet Union, the Defense now in  

1948, almost three years since the end of World 

',rar I I ,  express, no doubt, sensible ideas that " I t  

would have been ro t crim inal, but insane fo r Jaoan 

to prepare a war against the Soviet Union.#."

(T . 42,818). Faybe, such sensible thoughts are now 

at la s t occurring to the accused too. But can i t  

serve now as ju s tif ic a tio n  or taitigation of the 

g u ilt  of the accused who* as partic ipants in  the 

conspiracy of aggression against the world, prepared 

and in it ia te d  war iti the East?

The desire to tfahsfofin the netions of Asia into  

colonial possessions led the Japanese aspirants to 

world domination tö wbrk out adventurous plans of 

aggressive war against the Soviet Union* China and 

other ra tio n s . The m ilita ry  defeat suffered by 

Japan and Germany in  World War I I  resulted in  com

plete fru s tra tio n  of th e ir  aggressive plans.
I

The plans of Japanese aggressors against the 

U.S.S.R. wpre plans of adventurers aspirihs to 

world domination who did not take into considera

tion that aggressive plans of any aspirants of that 

kind were beforehand doomed to fa ilu re . But th is  

lack of fo res igh t, as i t  is known,does not make 

these plans less dangerous fo r the cause of peace, 

and cannot serve as m itigation of the responsib ility  

of the gangsters who prepared those plans and im

plemented them which resulted in  the loss of 

m illions of human liv e s . The Defense could "ot
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deny the fac t that the Japanese ru ling  clique 

provided Germany w i+h secret information on m il i 

ta ry , economic and p o lit ic a l conditions of the 

U.P.S.R. acting in  v io la tio n  of the N eu tra lity  

Pact with the Soviet Union.

The Defense state: ,:I t  is  alleged, and we may

even make the large assumption that i t  has been 

proved, that Japan committed v io lations of the Pact 

by thè furnishing to Germany of m ilita ry  information 

from the commencement of the Ruaso-German war."

(T. 42,845).

I t  would seem that the point i3  c le a r. But the 

Defense try  to find a leg a l ju s tif ic a t io n  of these 

actions in  the behavior tit the other party to the 

N eu tra lity  Pact — the Soviet Union. The Defense 

contend that i f  "the Prosecution argument is  predi

cated upon the .reasoning that v io la tio n  of the Pact 

by Japan had released i t  from its  obligations, this  

would require proof that the Soviet Union knew of 

such v ic ia  bien before its  being e r t i  tied to commit 

acts in  contravention, of the °act:‘ (T, 42,845).

The Dofftr.se should be accurate while stating the 

Prosecution position in  order not to mislead the 

Tribunal. E u t  in th is  case cur position is  given 

in  the Defense:s own and distorted in te rp re ta tio n .

In  our Summation i t  is stated: "Put, as we have 

proved already, the Japanese Government concluded 

the N eu tra lity  Pact with treacherous aims in view 

without any intention of implementing i t .  The 

Japanese Government repeatedly and grossly vio lated
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the Pact, and because of that the Soviet Government 

had to denounce the N eutra lity  Pact as soon as time 

of denunciation provided for in  A rt. 3. of the Pact 

arrived" (T. 39,748).

The Soviet Government did' not commit any acts 

v io la tin g  the N eu tra lity  Paetj

The Defense re fe r to only ohe document, that is  

the a ff id a v it  of Major Geheräi Deane of the U.S*

Army in which he speaks about the preparation of 

jo in t actions against Japan by the United States, 

Great B rita in  and the Soviet Union.

"A fter June 1944 . . .  the Russians provided 

jP  u n t i l  the end of the war some information of

Japanese troops movements and dispositions in  

Manchuria" (T, 23,640).

The Prosecution did not deem i t  necessary to refute  

th is Defense document as the date mentioned therein , 

"A fter June 1944" belonged to the period when Japan 

, had fu l ly  exposed herself as an aggressor, and when

the h is to ric  mission of the coalition  of great 

powers consisted of the organization of the struggle 

with the Japanese aggressor and the taking of 

measures to expedite the end of World :,?ar I I  which 

cost m illions of victims to mankind.

No actions taken up )?y the Soviet Uni'n in that 

lin e  are a v io la tio n  of the N eu tra lity  Pact.

The Tribunal made a basic ru ling on that issue✓
that "the Tribunal thinks that evidence of Russia's 

entry i,nto the war is  ir re le v a n t .. ."  (T. 23,575).



The Defense apparently do not consider th is  
ru ling  of the Tribunal binding upon them, but we 
believe that I t  re lieves.us of the necessity to 
enter Into a discussion w ith the Defense on th is  
point, fo r i t  would mean that we, too, disregard 
the T ribunal’ s ru lin g , and we do not wish to fo llow  
the Defense’ s example.

I f  i t  is  not an admission, then i t  Is at least 
a semi-admission of facts of the f ir in g  at and the 
sinking of the Soviet Ships (the Krechet, the 
Sv lrs troy , the Sergey Lazo, the Slmeropol, the 
Perekop, the Maikop, the Kola, the lernen, the 
Angarstroy) when the Defense in  the ir Summation 
stated:

"As for the sinking of Soviet vesse ls, i f  these
sinkings were performed, as alleged, by Japanese

a ir c ra f t  and submarines, those acts are not
#

shown to have been committed in  accordance with 
any po licy  or order of naval au thorities or 
government, nor with the ir approval or know
ledge. I t  aopears, moreover, that in  instances 
when l i a b i l i t y  was established the Japanese 

- Government did recompense the Soviet Government 
fo r it s  loss by transfer to i t  of vessels in  
replacement” 42,P47).

V’e are concerned w ith the second part o f th is  excerpt 
not in  connection w ith the question o f compensation, 
which is  now not being discussed, but as an admission 
that in  some instances the Japanese Government i t s e l f
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was not able to deny the fact that I ts  agents were 
gu ilty  of the sinking of the Soviet ships. As re
gards the orders under which those agents acted) 
then, as the exDerlence of th is  t r ia l  shows, the 
accused were not so naive as to preserve such orders.

However, there can be no doubts that the Japanese 
High Command, the whole of the Governmental c lique , 
and these accused in  pa rticu la r were responsible for 
those attacks.

The very ennumeratlon of the nine ships which 
h8d been f ire d  on and sunk, not being exhaustive, is  
so Impressive that i t  Is impossible to preclude the 
organizing ro le  played In those acts by the Japanese 
Highest naval au thorities and the government.

The circumstances of the f ir in g  on and bombing 
of Soviet ships established by the Tribunal preclude 
the conjecture that separate un its of the Japanese 
armed forces acted at the ir own d iscre tion  in  each 
instance. I t  is  known that, fo r instance, the ships 
"Maikop" and "Perekop" were sunk by large groups of 
Japanese airplanes 'in  daytime, when the v i s ib i l i t y  
was good and there was no p o s s ib il it y  of mistaking 
the na tio n a lity  of the ships (Exh, 8 22, T, 32,570-77; 
Exh. 823).

So, f in a l ly ,  considering the attacks of the Jap
anese armed forces on the Soviet ships in  connection 
with the general attitude of the Japanese Government 
toward Soviet shipping of which the Tribunal is  now-
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aware, we quite law fu lly  and with good reasons re
gard them not only as a deliberate v io la t io n  of the 
Neutra lity Pact, but as downright acts of aggression.

The Defense do not deny that the Japanese Govern
ment took re s tr ic t iv e  and proh ib itive  measures as 
regards Soviet shipping in  the Far East, but contend 
that " . . .  there was no evidence submitted to contra
d ic t the testimony of th is  witness (FUJITA) ind ica ting  
that those actions were in  accordance w ith Interna
tiona  law" (T. 4-2,P47)»

1,,e would l ik e  to remind the Tribunal that at the 
time when the Defense introduced the a f f id a v it  of 
FUJITA, th is  a f f id a v it  which abounded in  the 
"authoritative" conclusions of the Captain on the 
questions of in te rnationa l law was admitted with 
the exception o f the parts containing anything that 
was " in  the nature of opinions" (T. 23,503)* To 
avoid compliance with th is  decision the Defense put 
to the witness some add itiona l leading questions ask
ing him whether the Japanese naval au thorities be
lieved that the measures taken by them v is -a -v is  
Soviet shipping conformed to in te rnationa l agree
ments. They ce rta in ly  received an affirm ative 
snsre-“. "They did believe so" (T, 23*515-17).

Tha ’»efonss are not en tit led  to re fer to the 
cor"c-'t:*ors r.f Captain FUJITA to the e ffe c t that a l l  
measures wrrc t-’kan in conformity with the in ternation
a l lew (?  <■ ',», fo.?', os the Tribunal have not received
such a contention, and there is  in  the case only
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PUJlTA«s testimony to the effect that'the Japanese 
naval authority believed that they acted in 
accordance with internat onal law* leaving aside 
the question of the value of this Captain's vouch 
f<jr the whole ITavy and the Government of Japan to 
the Tribunal, we asks In conformity with what 
international law did the Japanese naval authori
ties act in closing straits, establishing compul- 
s-orv routes, detaining ships and committing 
pirate attacks on tberrfï

,,Te shall not find the answer to this question 
in the evidence submitted by the Defense.

Instead of giving an answer the Defense have 
asked us to refute the non-existing contention 
of the witness FUJITA.

In its Summation the Prosecution has stated
%

in detail what measures of interference with* the
Soviet navigation were taken by the Japanese
Government and has tried to prove specifically 1
that those measures violated the Neutrality Pact 
of 1941 and the Portsmouth Treaty of 1905 and 
that these measures were not based on any inter
national rule (T. 37,94-2-8)

There is no need for us to repeat this evi
dence or to add anything new.

The Defense introduced the affidavit of 

General Marshall (Ex. 2765-B) during the Defense 
Summations on 2 h.pril 1948 after all the evidence 
had already been closed. This document in their

Î ■
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otjihion ‘Refutes d e ^ r lv  and convincingly the charge

made b̂ r the Prosecution that the three nations*"(Japan,

Germany and I ta ly )  "collaborated to dominate the

world. I t  shows that there was lack of cooperation."

The re a l purpose of the tender of General

M arshall’ s a ff id a v it  is  seen in  the words of

Defense counsel Mr. Cunningham who in  support of .
«

his application to the Tribunal fo r permission to 

f i le  the a f f id a v it  referred to " ...th e  pressure of
I

’’be present world ev en ts ..."  (T. 46,411)

The Defense thus made i t  quite clear that 

they regard th is  a ff id a v it  < s a p o lit ic a l document 

expressing p o lit ic a l views and interests of i ts  

author which are connected with the present in te r 

national s ituation , and count f i r s t  of a l l  on the 

p o lit ic a l e ffe c t of th>. tender of th is a ff id a v it  

presented in  defense of the major Japanese war 

crim inals. However, there is  nothing to the docu

ment i t s e l f  which would suoport the Defense’ s 

position on th is point, in any event such matters 

are of no concern to th is Tribunal which must 

consider th is  document only fo r i ts  evidentiary  

character on the issues in  th is case, f t  is
I â

quite clear from the analysis of th is  document '
that i t  does not in tb«. least prove what the 

Defense desire.

In  our submission regardless of which party

offered the document and w! ose signature i t  boars 
«

i t  should be ob jective ly  appraised. General 

Marshall’ s a f f id a v it  ds not e n title d  to be given

/
it
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anv weight in this ease. The affidavit is made 
in such a way that its main these arc of specula
tive and hypothetical nature and consequently can
neither confirm nor refute anything before the

»
International Tribunal whose duty is the exact 

establishment of facts based on legal evidence, 

but not on the opinions of individuals no matter 

how weighty th e ir names are.

The witness asserts that there was no "close"

Ki strategic coordination between Germany and Japan} 
and in support of his opinion advances the con
tentions <y ich themselves should be proved and 
as these contentions ‘arc indeed unwarranted, un
founded and contradict the. facts it means that 
the basic contention of the. witness should fall 

to the ground too.
Furthermore, the Prosecution desires to call 

to the attention of the court two-matters in connec
tion with this affidavit which clearly reveal 
th-'t the evidence given is of no assistance to

t

the Defense whatsoever. In th>. first place, it 
should be noted that General Marshall does not 
say that there was no cooocnation between Germany 

and Japan. He dors say that it was not necessary 
to have "cldse" strategic coordination because 
the objective of dividing the forces of the allied 
powers strategically- had already been accomplished 
by the mere fact of Japan's entry into the war.
It must be remembered that this method of opera
tion W'-s the result of ~ special agreement
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between Germany and Japan* In the second place,

however, i t  should bt noted that General Marshall's

statement is  in  part b-sed upon the lack of in fo r-  $
mation which v/ould lead to the opposite conclusion. 

As a matter of fa c t, General Marshall's informa

tion  on th is point is s ig n ific a n tly  less ttu.n 

the inform -tion which th is Tribun 1 has. This 

Tribunal has before i t  information which was 

e^i^cntly completely unknown to General Marshall 

in  194-6 when he submitted his report to the Presi

dent of the United States.

' Thu^, in  item (b) of the reply to question 1, 

the witness says: " 'c lose' coordination should

have involved consideration of a Japanese attack  

on the rear of the U. S.S.'ri." (T. 46778-9)

I t  means in the opinion of the witness that 

such a consideration of r. Japanese attack on the 

rear of the U.3.S.R. did not take place.

However, the facts and documents show that 

the Japanese Government and the German Government 

repeatedly and s p e c ific a lly  discussed from 

n o l i t ic r l  and strategic viewpoints problems 

connected with the Japanese atte.ck on the ree;r 

of the U .3.S.R.
I t  is  seen from the documents, in te r alia.» 

that the Japanese Ambassador in  B erlin  OShlMA and 

the J^Dane.sc M inister of Foreign A ffa irs  MAT GVOKn 

were informed about the ore para, tion  by G- rmony 

for the attack on the U.S.S.Iî. , and that FATSBO.̂ a
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govc assurances that J-prn would fig h t the U.S.S.R. 

on the side of g rmany. (Ex.769, 7 8 3 , 790, 7 8 9 ,
792, 1068, 1075).

After G rmany's attack on the U.S.S.R. the 

Im perial Conference of July 2, 1941 reached a 

decision about ? secret preparation fo r a war 

against the U. S.3.R. in  order to carry out the 

attack, when the favorable situation  presented 

i t s e l f ,  connecting that s ituation  with the expected 

successes of Germany in  the w r  against the U.S.S.R

(Ex. 779).

A number of indisputable documents show that
\

that ore parr tion by Japan for a. war against the 
U.S.S.R. was conducted most intensively, but 
Jcuan's attack on the U.S.S.R. did not materialize 
because the Soviet Army having defeated the German 
aggressors frustrated the plans of the Japanese 
imoeria.lists. This is described in detail in 
our General Summation (T. 39,902-928).

Besides, is not OSKIKA’s testimony that in 
July-August 1941, he was given an explanation by 
Ribbentroo and Keitel about the slowing of the 
pace of German advance on the territory of the 
Soviet Union a proof of the coordination of 
actions of Germany and Japan. (Ex. 776 )?

Does not a telegram from Tokyo to Berlin 
d-"ted SfDtember 30, 194-1, prove such coordina
tion? I quote: "Say th~t by our present moves
southward vre do not mean to relax our pressure 
ar'inst the Soviet." (Ex. 802).
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Of what i f  not of the coordination of actions 

docs the telegram sent by Ribbentrop to Tokyo on 

15 î'ny 1942 speak in  which hr advised that Japan 

should " . . .  arrive at a decision to attack Vladivostok, 

at the very e a r l ie s t . . .Howe ver, th is is  a l l  based 

on the precise that Jao'n is  s u ffic ie n tly  strong 

fo r an o’x ra tio n  ''f th is  n a tu r e . . . I f  Japan lacks 

the neccssar-” strength to successfully undertake 

such *n operation then i t  would n atu ra lly  be 

better that she maintain neutral re lations with 

Sovif t  Russia." ( lx . 307).

I t  is  I'no-vn that the question of coordination 

of Germany’ s and Japan’ s actions against the 

U.S.S.R. was discussed during numerous conver

sations between 0SHI?7i and Ribbentrop in  1941,

1942 and 1943. (E*. 769, 776,’ 3822-e, 312-A).

The documents show that there existed quite 

- d e fin ite  understanding betw en Germany end Japan 

that the Ewantung :.r my, 1 , 00 0 ,0 0 0  men strong, had 

as one of i ts  main tasks the containment of fche 

°o v ir t  Army forces in  th<" i*ar Last which could 

have bren used by the Sovi( t  Union in  the war
I

aa-inst' H it le r ite  G rm^ny. (Ex. 6 3 6 , 807, 8 1 2 -J .

Thesa arc the facts which prove the existence 

of m ilita ry  and p o lit ic a l coordination between 

Germany and Jnoan as r- gards the U. y.o.R. and 

which refut? the contention of the Defense witness 

Mr. U rrshall.

In  paragraph "C" of the f i r s t  o.nsw< r in  his 

a ffid a v it  the witn ss str.tes that J'-p-n preserved 

a s tr ic t  n c u tr - l ity  toward the Soviet ships

-  J
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carrying U.S. I'nd-Lrc.sc materials to Vladivostok. 

”rc do not know on wĥ -t ground the. witness asserts 
th is .

But thr whole world as w ell as the Tribunal 

knows numerous facts confirming th at a number 

of Soviet ships were attacked and sunk by the 

Japanese armed forces, and that the Japanese 

Government put various s. rious obstacles in  the

wav of the Soviet shipping in the F t  &•* s t, end,
»

in te r a l ia , thev carried out wholesale, unlawful 

detentions of ships, closed the s tra its  and estab

lished compulsory routers which were inconvtnient 

and dangerous. (T. 39,94-2-953)*

It. is  cuite incompr: hmsible hovr importance 

can be attached to the for- going stets ment of the 

witness r/bout the s tr ic t  n e u tra lity  of Japan with . 

regard to the Soviet ships in the lig h t of the 

facts to w,,rich I  re fe rr  d above.

The aforesaid statement of the v/itne ss i i  

paragraoh "C" of the a ff id a v it  can onlv be 

accounted fo r by the a ff ia n t  not being aware- of 

a l l  these facts.
' l l  the facts re f .r rc d  to by the Prosecution 

quite convincingly shov; that n c u tr - l ity  was 

system atically and grossly violated by Japan.

In paragraph "a" the witness states that no 

.evidence of cooperation on int- llig tncc  and 

operational information has come to his atten 

tion. (T. 46,780). This may be interpreted as

lack of such a coordination, ’/e invite the T r i 
bunal's attention  to the fa c t t h ' t ,  as may be

>1

.1

i
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sfr'n from the documents, Japan systematically  

provided G rmany v/itb secret in te lligence in fo r

mation about m ilita ry , economic and p o lit ic  1
»

corjditions of the U.S.9IR« (Exl 771» 8 3 6 , 8 l i ,

3 8 ^8 ; Ti 39,939-42). This f* act has not been con

tested cVrn by She Defense (T. 42,845).
\
I I n pare-graph "f" of his f i r s t  answer the

witness sr.ys that i f  there had been close coordina-
»

tion  between Joern and G-rmr.ny, they would have 

flanked the- U.3.S.R. on the south by coordinated 

operations of J-pan in India .and of Germany in
r

the Egyptian are a. (T. 46,780).

This answer is  of a ourely speculative nature. 

Without engaging in detailed  analysis of the answer 

wc confine ours.Ives only to pointing out that 

the dosir- alone to f la n i the U .3.S.R. on the 

south or on any other side w s in s u ffic ie n t, i t  

would require re-^l forces which at that time as 

fa r ns H it le r ite  Germany was concerned were 

bogged in the battle  with the Soviet Union at 

the front extending from Murmansk to the Caucasus 

md were being annihilated by the Soviet :-rmy,

-nd, as fa r  as Japan was concerned, were engaged 

in the Pacific and in  China and were preparing to 

■attack the U .S.S.R from the Manchurian and More an 

m ilita ry  base s, and that was more important for 

J*pan than the "flanking of the U. 3.S.R. on the 

south."

In ony rv< nt the statement made by the w it

ness in paragraph "f" of his answ r cannot serve 

^s -:n indication of lack of coordination between 

Germany and Japan.

;
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Thus, the conte n tio p ^  propounded by the 

witagj C ss *n suP^o:rt  o$rthc main conclusion are 

thrmSi'^vrs rhs')l**^r l v groundless and contradict
f a c t s .  C o n s e q u e n t l y ,  t h e  " ’i t n . s s ' s  c o n c l u s i o n -  

t  r, 1 /c P o f  ' c l o s e  " c o o r d i n a t i o n  t o  w h i c h  

P - ' ^ c . n s e  i s  e . « g o r  t o  g i v e  a  b r o a d e r  i n t e r p r é 

t a i t )  a n d  r f S r r d  i t  ' . . s  a  l a c k  o f  c o o p e r a t i o n  

m u s i f  v i î W < r â  i n  l i g h t  o f  G e n e r a l  M a r s h a l l ' s  

g t p Ä ^ e m r n t  a b o u t  h i s  u n d e r s t a n d i n g  o f  " c l o s e "  

c o 0 3 b e r a t i o n  a n d  i n  l i g h t  o f  t h e  e v i d e n c e  v / h i c h  

P h c 'y !  T r i b u n e  1  h a s  e n d  w h i c h  G e n e r a l  M a r s h a l l  d i d  

n o t ! 1 e n d  c o u l d  n o t  h a v e .

---- 0O0-----

In our reply ’c hnvc dwelt, upon the main

P^jnts raised, by the Prosecution. ’7r have not
_

t^ched upon very important issues, such as the
■ 1)

subversive a c tiv it ie s  of the JrDancse. im perialists  

pgainst the U.S.S.R. or th. organizations of sabo

t e r  and subversive acts on the Chinese Eastern 

pnjjlro-'d because the Defense in i ts  General Sum- 

mn̂ ions pass(d then over in silence.

D o

dc

i

Thus, we h-vc reasons to contend that,the

rnsc- arc unable to contrast Prosecution ev i- 

îce on these issues with something m aterial. 

Thus, 'or have a l l  reasons to maintain that 

D fense's argument stnt d in i ts  Summations
»

:0jild not sh-̂ kc any of the Prosecution's conten-

t i ^ns.
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DOHIHAKA

The essence of GOHIKARA's defense is  that he 

was merely a subordinate o ffic e r acting at a l l  times 

under the command of his superior o ffic e rs , carrying  

out plans which he had no part in  formulating, that 

he neither had nor exercised p o lit ic a l strength,and 

he had no part in  the formulation of any policy to 

which Japan was committed. sha ll not repeat the 

facts and arguments set out in  the Prosecution sum

mation, which we resp ectfu lly  submit showed DOKIHARA 

to have been one of the o rig in a l conspirators, f r e -  

ouently puttin - into  e ffe c t his bold designs without 

authorization from the central Government by which 

they were belatedly and sometimes begrudgingly 

accepted as f i a t  accomplis but we shall confine th is  

rep ly  to certain  specific instances in  which the 

Defense, under what they term "analyzing the evi

dence seel: to minimize the importance of DOhlHnitA's 

action.

I :

I .  DOKIKARA* s report  on him self.

The Defense seek to lessen the '’alue of the 

o f f ic ia l  reoort made by DORILARa (E xh ib it 3177-A,

T. 28621, 2 8 6 18 - 9 , 28657) as Chief of the Kukden 

Special Service Organ to the 7ar M inistry which con

tains the statement "In South China, to hear the 

names of Major Generals DOHIKARA and ITAGAK1 is  

something lik e  'mentioning a tig e r and the people 

turn pale, by statjng that i t  is  based on news

paper comment, re ly ing  upon the testimony of aIZ a’Ya ,

■ i :' 'I .?

■i $
;r
i \

«



(T . 28*618*19). I t  is  pertinent to state that 

th is  document (1) bears the seal of DOMHARA, (2) 

is  marked "very secret," and (3) was included by 

DOHIHARA in his report to the *'ar M in ister. The 

Defense do not mention that th e ir  witness AIZAWA also 

te s t if ie d  "DOHIHAAA*s name constantly appeared in  

the jie  vspepers. Furthermore, newspaper comments 

frequently report to the e ffe c t that DOHIHARA was 

engaged in conspiracies and various p lo ts ." (T .28,619) 

As to the probative value of th is  report, the s ta te 

ment in  the summation that "Even the President of the 

Tribunal ouestioned its  value" needs no fu rther 

comment than the action of the Tribunal in  admitting  

i t  in  evidence a fte r  the question of i ts  probative 

value had been argued. (T. 28,619-20)

I I ._ OOKIKA ’A and the NAKAMURA Case.

The Defense seek to minimize the importe, nee of 

DOHIFARA’ s t r ip  to Shanghai, Hankow, Peiping, and 

Tientsin  before going to Mukden in August 1931 to 

become the head of the Japanese Special Service 

Department (N-2, pp.11-13, T .43751-3) and charge 

the Prosecution with try ing  to impute to him other 

duties and purposes beyond the investigation of the 

NAFA'TRA case. They also charge that the in te rro 

gator "alwavs insisted on attempting to put into  

the mouth of 90KIH.‘RA things he did not say or mean." 

(N-2, p , l l ,  T. 4 3 7 5 1 ) .  The record in  th is  case 

c le a rlv  and d ire c tly  denies each of these claims 

of the Defense. The very f i r s t  questions and answers
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ir* the interrogation of DOKIÏiARA on 11 January 194-6 

were as follow st

"^. ,,?hat year was i t  when you f i r s t  went to 
Manchuria fo r the f i r s t  time?

"A. August 15, 1931. I  entered Manchuria with
Japanese forces as a Colonel and as Commander 
or Head of the Japanese Special Service 
Department.

"Q. ,l!,hat were your duties in  that capacity, 
briefly?

"A. F irs t of a l l ,  to gain in te lligence of the
Chinese and as a iia iso n  between the Chinese 
forces and the Japanese forces — but th is  
was before the w ar.1* (T. 15,713)

Again, in his interrogation on 5 February 1946 

D^HIHADA stated that the investigation of the murder 

of Cr ptain N.'üAîTHA was not the only purpose of his" 

mission and that he had other duties. The in te rro 

gation continued (T .1 5 ,72 5 )r

,,r>. "hat were t^ose other duties?

"A. The o^her two duties were investigation and 
lia iso n  with Chinese forces.

"Q. 'That does investigation mean?

"A. The investigation consisted of determing the 
strength of Chinese forces, th e ir tra in ing , 
th e ir communication and the condition in  the 
c iv il ia n  population."

The Defense attempted to ju s t ify  the claim of 

DOHIPAFA that the Chinese were not sincere in  th e ir  

e ffo rts  to s e ttle  the NAKAMU3A case by quoting only 

the la s t portion of a sentence from the Lytton 

report, v iz : " * : * i t  would seem that diplomatic 

negotiations fo r a tta in ing  a solution of the NAKAKU A 

case were actua lly  progressing favorably up to the 

night of September 1 8 . ' 1 (N-2, p .14,T .43754; Exh.57, 

0.65, para.3 ). Yet they f a i l  to quote the f i r s t
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r r r t  of th is sentence wh ich shows that the Chinese 

admitted responsib ility  and desired prompt s e tt le 

ment. I t  reads: “Since the Chinese au thorities

admitted to Japanese consular o f f ic ia ls  in  Kukden, 

in  a formal conference held on the afternoon of 

Seotember 18, that Chinese soldiers were responsible 

fo r the death of Crpt, NAKAMU -A, expressing also 

a desire to secure a settlement of 'the case diplom ati

c a lly  without delay." (Exh. 57, p.65) In  spite of 

the facts as recorded in  the Lvtton-Report (Exh. 57» 

0.64-5) that the effo  ts of the Chinese to sepure a 

settlement of the NaKAWURA case included (1) the 

ordering of a second inquiry , (2) the dispatch by 

Marshall Chang Hsueh-liang of SHIBAYaî'A and Tang 

Er-ho as special emissaries to Tokyo to seek a basis 

fo r settlement by conferences with 3iiIDEL.\..A, I-'INAI'I, 

and other high m ilita ry  o f f ic ia ls , (3) the decision 

to handle the case "in  accordance with the wish of 

the Japanese a u th o rities ,"  by Governor Tsang and the 

î'anchuriao authorities and not by the Foreign Office  

at Nanking, (4) the a rre s t, imprisonment, and arrange

ments fo r the immediate t r i a l  of Comdr. Kuan charged 

with the responsib ility  fo r the murder of Naiv^'HiA, 

a l l  of ”'hich must have been kno ;n to DOHIHAfiA since 

he. '«as summoned to Tokyo to report the progress of the 

case, the ly tton  Report a ffirm s - "Numerous statements 

of Jr-oanese m ilita ry  o ffic e rs , (however, especially  

those of Colonel T. DOHirARA continued to question 

the s1.nceHtv or thr ^m - csc e  ̂ orts to arrive at a



satis factory  solution of the N I^ ’ÎUAA C ase..." (Exh.57 

p .*5 ) , and that DCHIK;JU was reported by the Japanese 

nrcss " . . .  as the advocate of the solution of a l l  

pendin? issues, i f  necessary by force and as soon 

as possible."

I I I .  DOKI ABA and the Lytton Report.
The fa c t that the Chinese who fled  from 

Mul^en during the figh ting  returned to thr i r  homes 

a fte r  the figh ting  ceased is  hardly, as claimed by 

the Defense, the highest type of proof that " .. .th e y  

had im p lic it  and absolute confidence in  the man the 

enemv selected to restore order and peace." (N -2 ,p .2 6  

T.43763) . In answer to the claim of the Defense that 

the ly tto n  Commission highly praised the a c tiv it ie s  

of DQHIHARA and that Lord ly tton  expressed great 

respect and admiration fo r DOflIHal'.A (N-2, p .2 6 ,

T .43763) i t  is  pertinent to point out that in  the 

ly tto n  Rcoort the name of DORIEaRA appears at least* 

five  times. (1) r> continued to question the sin

c e rity  of the Chinese (Exh. 57, p .65), (2) advocated 

the. use of force (Exh. 57 ,? .66), (3) Pu-Yi went to 

?fanchuria a fte r a ta lk  with DOHIHARa (Exh. 57, p .77), 

(4) DOHIKARA was sent to Harbin to head the Special 

Service Organ (E>’h. 57,p .79), and (5) LOHIHARA was

installed as the ?'ayor of Kukdcn (Exh. 57, P. 88).
•

In  the course of his interview with DOHIHaRA, Lord
v

ly tto n  remarked: " ue understand the General . . .  has

clayed a. very prominent part in  recent events."

(Ex' . 318O-A, p .2: T. 2 8 6 6 9 ) .  In view of the



decision of the ty tton  Commission as to the puroose 

anJ e ffe c t of Japan's action in  China, we respect

fu l ly  submit that no fu rther comment is  necessary 

concerning th e ir  estimate o f DOHIHAR.. who “played a 

verv important oart" in  these a c t iv it ie s .

IV . Abduction of PU-YI.

The )< fense devote almost a quarter of 

th e ir  summation in  an attempt to minimize the actions 

of DOHIH'.RA in  connection with the steps taken and 

means us-d to get PU-YI out of T ientsin  end into  

Manchuria (N-2, pp.28-5?, T .43771-43793). The 

Prosecution has set out the facts which support i ts  

position both in  the General Summation (0-61 to 0-66 

T,. 39144-39153) end in the DOhlHr.GA Summation (B3-14 

BB-3 4 , T. 40625-40640). The Defense confines i t s e l f  

to smell points and at no time denies the gravamen 

of the Prosecution’ s evidence which we respectfu lly  

submit c len rlv  established that DOHIïTj..ùi was the 

crime« conspirator both in  the making and the execu

tion of the clans to get Î-U-YI from Tientsin  to 

vr.nchuri?.. The devious methods used by OOiilHARA 

included both inducements and threats. The Ocfensc 

seek to enlarge upon the role played by .̂031111, the 

lo c a l commander of the Japanese troops in  T ientsin , 

in  compelling PU-YI to go to Port Drthur (N-2, p.32, 

T .43775). The cart taken by K..37I“ ^as referred to 

by the Prosecution in  i ts  General Summation (0-62,

T .39146). I t  does not in  any wise lessen the 

resp o n s ib ility  of D^rlHi .L as the moving s p ir i t  in
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decision of the tytton  Commission as to the purpose 

an*3 e ffe c t of Japan’ s action in  China, we respect

fu l ly  subr i t  that no fu rther comment is  necessary 

concerning th e ir  estimate of DOHIHAR . who “played a 

verv important cart" in  these a c t iv it ie s .

IV . Abduction of PU-YI.

The )< fensc devote almost a quarter of 

th e ir  summation in  an attempt to minimize the actions 

of DOHIH\RA in  connection with the steps taken and 

means us^d to get PU-YI out of T ientsin  and into  

Vcnchuria (N-2, pp.28-52, T .4-3771-43793). The- 

Prosecution has set out the facts which support i ts  

oosition both in  the General Summation (0-61 to 0-66, 

T. 39144-39153) end. in  the DOhlH^A Summation (B3-14- 

BB-3 4 , T. 4062^-40640). The Defense confines i t s e l f  

to small pointy and a t no time denies the gravamen 

of the prosecution's evidence which we respectfu lly  

submit c le a rlv  established, that DOHIiLeU was the 

orimesconspirator both in  the making and the execu

tion of the olans to get PU-YI from Tientsin  to 

Manchuri?.. The devious methods used by OOiilHARA 

included both inducements and threats. The defense 

seek to enlarge upon the role played by ...OSHII, the 

lo c a l commander of the Japanese troops in  T ientsin , 

in  compelling PU-YI to go to Port '.rthur (N-2, p.32, 

T .43775). The oart taken by K..37II-^as referred to 

by the ">rosccution in  i ts  General Summation (0-62, 

T*39146). I t  dors not in  any wise lessen the 

resp o n s ib ility  of D^rlHi .A as the moving s p ir i t  in



th is  p lo t that hr entrusted to the loca l Japanese 

commander certa in  portions of the overa ll plan.

The attempt of the Defense to b e lit t le  the 

te le  grams srnt by Consul General fcU ’AstilM.. in  T ientsin  

to <Foreign M inister SHIDEIU.RA in  Tokyo (&xh. 2 8 7 ,

289, 2 9 0 , 291, 292, 293, 29er, 296, 300, and 304) 

m ill be dealt with in  another part of the Prosecu-
t

t io n 's  rro ly  to the Defense Summation. These o f f i 

c ia l  reports to the Japanese Foreign M inister speak 

fo r thtmsclv's and no amount of "analyzing" by the 

Defense can weaken th e ir  effectiveness in revealing  

DOHIHARA as the prime ins tig ato r to get PU-YI out of 

T ients in  and into Mrneburia to become head of the 

eovrrnmcnt which DOHIHAA:. and his co-conspirators 

were planning tc establish in  Manchuria. The. Defense 

overlooked the fac t th at a l l  the re ports,r; gardless 

jof th e ir  source, agree on one essential point - -  i t  

was DOHIHARA who was in  Tientsin threatening PU-YI 

and. using every means to get PU-YI to go to-Manchuria.

The Defense deny that D01 till AKA was warned 

bv his government that the attempt to create nn 

independent state in  Manchuria would raise the ques

tion  of t*-e v io la tio n  of the nirc-oova r oact and 

in s is t  that the t*lcgram from SlIIDEH "Ha to luwashima 

dated 1 November 1931 C'xh. 38t ,  T. 4354) docs not 

mention the name of D0HI!lA?w.. That DPKIHARa’ s name 

is  not mentioned in  th is  telegram is  correct, but 

that fa c t do* s not preclude th is from being a warning 

against the action which DOhl&â .. "’as then taking. 

V’i r ’ASHIKA in  th is  telegram is urged to do his utmost
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"to stop the abduction rlan" (T. 4358). KIT.'ASHIIiA 

in  his various telegrams te SI!IDEK..R.‘. h?d mentioned 

no other name than that of DOHJi-wRA as the would-be 

perpetrator of the abduction plan. In  a subsequent
•

telegram (Exb. 289; T. 4 3 6 3 ) KIT'ASHIÏ'À resorted to 

SHIDSH.r.RA that in  accordance with his previous in 

structions (re fe rrin g  bv number to the above men

tioned telegram of 1 November 1931, Exh. 2èc, f.4354 

which contained the instructions to stoo the abduction 

plan) "we trie d  ever" means to prevent DCîîIIiA: :k but 

he was ins is ting  pn the following p o in ts ..."  and 

outlined the ’'lan of DOHIIiARA to get PU-YI from 

Tients in  to f'r.nchuria so designed as to make i t  

aooear that Japan had no part in  the s lo t. These 

f iv e  points are the answers of DOKIHAR.. to the 

SFIDE’IARA warning that Japan's sponsorship of the 

new government in  I'anchuria would ra ise the question 

of v io la tio n  of the Nine Po/er Poet. The Defense 

would minimize the value of these f iv e  points and 

dismiss these fundamental parts of Dû-IIHÂ'iA ' s scheme 

vritb the statement "which we do not consider impor

tant and therefore w i l l  not discuss a t th is  tim e."

(N-2, P . 4 4 ,  T. 43787)

A fter th is summary dismissal, the Defense 

does ré c ite  tb~t one of these points was concerned 

with "the Emperor's apparent resolution to goto 

Kanchuria at the ris k  of his l i f e . "  (J -2 , p .4 4 ,T .4 3 7 8 7 , 

T .4 3 6 5 ) "?bile th is  portion of the telegram as amended 

by the language A rb itra tion  Board ac tua lly  reads "So,

i f  i t  becomes cle?r that the Emperor has the deter
mination to risk  his l i f e  and go to Fanchurip and
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th at the ways and means therefore are found i t  w i l l  

be possible to promote Chinese public opinion and 

cause the Chinese to make public statement of -e l-  

comin^ the Erperor so as to make the matter appear 

as a Cuinese T,ovement on the surface." (Exh.2 8 9 ,

T .4 3 8 5 . )  The omission of the word " if "  in  the 

Defense summation changes whet was DOI.IkAR.;. ' s supposi 

tion into t^e "E ^ero r's  resolution to go to Lanchuri 

In his interrogation , DûHIIïATîA admitted 

that he knew that when the Kwent un g Ar :.y was plan

ning to set uo an independent state -a iled  I'anchukuo 

i t  constituted a v io la tio n  of the Nine Power Pact,

(T. I.5 7 2 9 - 3O). In spite of t '- is , DOI IhAr.A coldly  

asserted that " i t  «'ould be outrageous fo r the present 

government to take the a ttitu d e  of oreventinv i t "  

and threatened that i f  the government did take such 

a stand "the IVwantun? . .n 'r n i-h t separate from the 

Government, and who knows what action i t  might take; 

In  J>o*n proper too, besides the assassination 

b lo tte rs  'who are now under confinement, sone grave 

âccident mav occur, he feared." ( "T ie  assassination 

blotters who are now unde confinèrent" obviously 

re fe r to t ’ ose individuals in  the October Incident. ) 

(Exh. 290,7.4367-8)
Consul General A.! u W /A at YinLo ' in  his 

teleeram to Foreign M inister 3“1 EI'A/iA on 13 November 

1931 (Fxh. 294, T. 4379) reported that "Colonel 

DOrirA'A headed the plot in  the escape of the' Emperor 

from T ie n ts in .” He gave as his authority fo r the 

statement the Captain of the s’, in  on which PU-YI



traveled . PÜ-YI ’vas taken In  a motor car s te a lth ily  

from the concession and brought to the p ie r. The 

par tv  was guarded by a force armed with .uachine guns.

DOHIHARA's in trigue is  fu rther shown by the 

confidentia l reoort made by a representative of the 

army in  T ientsin  to KU7ASHIMA on 13 November 1931 

(Exh. 295, T. 4331) giving the deta ils  of the manner 

in  wh ich PU-YI •?£s got out of T ientsin by the army 

and stating that 'the army w il l  deny a l l  connection

with i t  and think they w i l l  escape discovery,but
1

i f  i t  is  discovered they w i l l  say that i t  is  fo r

the reason of the former EPiperor's olan, i.e., ‘because
he is  so fond of Manchuria and because there ;as a

bombing a f fa ir  recently fee ling  that his l i f e  vas

in  danger he started by himself to re a lize  his plan

on November 8 . ?indi~g a good opportunity, he fled

from the Japanese concession (at Tientsin) an- after
several days, while bis movements were unknown, he
anoeared in  Manchuria' — to th is  e ffe c t the army

oroooses to oublish i ts  communique..."

The fact that DOHIHARA did not accompany

PU-YI on the trip does not lessen his part in the %
o lo t and tends only to incrim inate him fu rth er in  

that the evidence si ows that his continued stay in  

Tientsin  brought about another r io t  on 26 November 

1931 (Iv h . 57,p. 56; Exh.300,T .4397).

"Headquarters of the Iron Blood Group, 

Tientsin  Branch of the Chinese Communist Party" was 

but a name used by the te rro ris ts  (Exh. 296,T .4384-5). 

KtT'ASHIMA reported to SHIDEHkRA that DOHIHARA was 

associated with such subversive organizations as



"TSING-PANG and the rogues of the c ity"  (T. 4395).

DOHIHARA was p rim arily  interested in  getting

a puppet to head a puppet government. To accomplish

his purpose, he used both threats and inducements. I t '

is  the action and the purpose of DOHIHARA with which •
«

we are concerned. The eans b* which he accomplished 

his purpose are hot of f i r s t  importance. I.e planned 

to get PU-YI out of T ientsin  in  order that he might 

become the head of a new government to be established 

In  Manchuria. DOHIHARA accomplished his purpose.

V, DOHIHARA and the Opium Tra f f ic

Tie Prosecütion in  i ts  summation stated con- 

c ise ly  in  three paragraphs (BB-38-40) DOHIHARA's 

connection with and control of the opium t r a f f ic  in  

Southern Manchuria. The Defense devote some seven

teen pages (N-2, pp. 52-68, T. 43793-43810') in an 

attempt to deny or play down DOHIHARA's connection 

with and resp o n s ib ility  fo r the opium t r a f f ic .  They 

do not deny the opening of 600 opium shops in  Mukden 

and 150 outside of Mukden (!,xL  377, T .4,691) or that 

’»hile DOTTIH.'lRA was mayor of Mukden the nunicipe.l 

adm inistration olenned the monopolization of opium 

fo r the purpose of ra is ing  funds— " . . . th e  m ateria liza tio n  of 

‘■'art of the plan of the army marked Secret No. 7 8 1 ..."

(Evb. 3740, T. 37,340) They seek to minimize th is  

b-1' st~tin? "The control of opium w«  ̂ in  a planning 

period and there were actua lly  no operations at that 

tim e." (N-2, p .54,T .43795)• The Defense do ro t deny 

that opium t r a f f ic  was t;nder the control of the Special 

Service Organ u n t il  i t  was transferred to the Opium 

Control Bureau. The time of th is transfer wc.s in 1935
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(T. 15,856, T .15,922). Prior to 193'? the Opium Con-
I

t ro l  Board was, according to TANAKA, "an organiza

tion in  name and not in  fa c t ."  (T .15,927-8) Even 

the Defense witness N;.I:3A dors not confira th e ir  

claim tb~t the transfer of control of opium to the 

*To.nor>oly Bureau occurred in  19 3 fo i be stated! "To 

quote a had neyed. expression, the form uns ■set up 

but i t  bad nobody in i t .  (T.20,309-1C) The defense 

discuss i r  extenso the c o n flic t in ' statements ns to 

t ue dates that DO.'IIHARA returned to Mukden as head 

of the Special Service 'rannizrtion.'"* But the exact 

date is  not m aterial since a l l  of them are in  advance 

of the time, that the actual transfer of opix m con

tro l  from the Special Service Organs to the new body 

was e ffe c tiv e .

TANAKA, te s t if ie d :

"The establishing of the Ooium Control Board 
w~s completed in  the spring of 1 9 3 5 » After that 
i t  became necessarv for ooium re ta ile rs  to abide 
bv the regulations and permission issued by the 
Special Service Oinartraent, and without such per
mission the?/ were not. per -itte ^  to enaage- in  th is  
t r a f f ic ,  and so therefore General ÎIIN .-M , then the 
Commande.r-in-Chief of the Kwantung .-.rir.y, ITAG.*KI, 
Chief of r -ta ff, and TOJO, la te r  Chief of S ta ff  
of the Xwantvng Army, took th is au th oritw away 
from the S ec ia l Service Department." (T .15,922)

I'INA?“‘I, who was appointed Commander-in-Cbief of

the Kwantung army in  December 1934-, te s tif ie d  that

one of the reasons for the abo lition  by hi-m of the.
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_a, according to the Defense, there are three con
flic tin '?  dates as to H-en DOKIHAHA returned to I'ukden.
(1) TANAKA -  December 1934- (T .15,923); (2) DOHIHARA -  
Julv 1934, (T .15,715) J (3) AISAh'A - Dec. 1933, (T .28,603). 
The Prosecution submits tb.-t there is  a fourth one -

.V

■ w

:h

submit _
his in terrogation  that he was the head of the Special Service 
OT'^oni^M'"^ at T ^rMn fr°m the en'1 of Mo«e'T’K''r 1931 
u n til March 19 3 2  (Y.x'. 2190-A#T. 15715).
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Specif'1 Service Deportment was that they were running 

the opium t r a f f ic  fo r th e ir  personal b en efit. (T.19»9?6) 

This fixes  the time of the transfer of the opium 

control as subsequent to December 1934. rc respect

fu l ly  sx'bwit that the evidence- c le a rly  establishes 

that DOHIHA" A was Chief of the Special Service Organ 

in  Mukden before and a t thr time of the transfer of 

opium control from that organ to the Opium Control Board.

VI .  DOHIHAPA in  Northern M-nchuria.

The Defense charge that Powell'? testimony 

th at General MA ns the resu lt of negotiations vith 

DOHIHARA accepted the position of M inister of v’ar in  

the puppet government is  rani, heresay. Powell t e s t i -i

fied  that he went to North Manchuria fo r the specific  

purpose of investigating the s ituation  and that he 

interviewed General MA on two occasions. (T. 32,320) 

Powell te s tif ie d : "...G enera l M •. as n re s v lt of the

negotiations with. DOHIHARA accepted the position of 

M inister of "rar in  the Chang Chung Government, the 

punnet government which the Japanese had set up at 

the time of Chang Chung...the negotiations leading to 

these developments were conducted from General 

DOHIHA A's o ffice  which be Established in the c ity  

of Harbin." (T, 3232) ;.ftc r giving the resu lts of 

his own investigation, fov/cll mentioned as "the f in a l  

chapter in  that episode" a. c ircu la r telegram sent by 

General MA to Generalissimo Chinng Kai S ich .(T.3233)
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DOHIKARA

The essence of DOHIHARA’ s defense is  that he 

was merely a subordinate o ffic e r acting a t a l l  times
I

under the commend of his superior o ffic e rs , carrying  

out plans which he had no part in  formulating, that 

he neither had nor exercised p o lit ic a l strength,and 

he had no part in  the formulation of any policy to 

which Japan was committed. ’?e sh a ll not repeat the 

facts and arguments set out in  the Prosecution sum

mation, which we resp ectfu lly  submit showed DOKIHARA 

to have been one of the o rig in a l conspirators, f r e 

quently p u ttin - into  e ffe c t his bold designs without 

authorization from the central Government by which 

they were belatedly and sometimes begrudgingly 

accepted as f i a t  accompli.' but we shall confine th is  

rep ly  to certa in  specific instances in  which the 

Defense, under what they term "analyzing the e /i-  

dence," seelr to minimize the importance of DOkIHArUt's 

action.

I .  DOHIKARAls. report  on him self.

The Defense seek to lessen the '’slue of the 

o f f ic ia l  report made by DODIhARA (E xh ib it 3177-A,

T. 28621, 28618-9, 28657) as Chief of thé Kukden 

Special Service Organ to the 7ar M inistry which con

tains the statement "In  South China, to bear the 

names of Major Generals DOHIKARA and ITAGAK1 is  

something lik e  'mentioning a tig e r and the people 

turn p a le ,'"  bv stating that i t  is  based on news- 

paper comment, relying upon the testimony of kIZ a’Va ,
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(T . 28*618-19). I t  is  pertinent to state that

th is  document (1) bears the seal of DOMHARA, (2)

is  marked "very secret," and (3) was included by

DOHIHARA in  his renort to the ,:'ar M in ister, The

Defense do not mention that th e ir witness aIZAWA also

te s tif ie d  "DOHIHA.iA's name constantly appeared in

the jievspapers. Furthermore, newspaper comments

frequently report to the e ffe c t that DOHIHARA was

engaged in conspiracies and various p lo ts ." (T .28,619) • »
As to the probative value of th is  report, the s ta te 

ment in  the summation that "Even the President of the 

Tribunal ouestioned i ts  value" needs no fu rth e r  

comment than the sction of the Tribunal in  admitting  

i t  in  evidence a fte r the question of i ts  probative 

value bad been argued. (T. 28,619-20)
I

I I • - DOKIHA’A and the NAKAMURA Case.

The Defense seek to minimize the. importance of 

DOHIFARA‘ s tr ip  to Shanghai, Hankow, Peiping, and 

Tientsin  before going to I'ukden in  August 1931 to 

become the head of the Japanese Special Service 

Department (N-2, pp.11-13, T .43751-3) and charge 

the Prosecution with try ing  to impute to him other 

duties and purposes beyond the investigation of the 

NAIrA1,'UrtA case. They also charge that the in te rro 

gator "alv/avs insisted on attempting to put into  

the mouth of DOKIH.'RA things he did not say or mean." 

(N-2, p * l l ,  T. 4 3 7 5 1 ) .  The record in  th is case 

c le a rlv  and d ire c tly  denies each of these claims 

of the Defense. The verv f i r s t  questions and answers
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in  the interrogation of DOHIHARA on 11 January 19 4 6  

were as follows:

"9 . v?hat year was i t  when you f i r s t  went to 
Manchuria fo r the f i r s t  time?

"A. August 15, 1931» I  entered Manchuria w ith
Japanese forces as a Colonel and as Commander 
or Head of the Japanese Special Service 
Department.

"Q. ,ffhat were your duties in  that capacity, 
b rie fly "

•'A. F irs t of a l l ,  to gain in te llig en ce  of the
Chinese and as a lia iso n  between the Chinese 
forces and the Japanese forces — but th is  
was before the w ar.” (T. 15,713)

Again, in his interrogation on 5 February 1946 

DCHIHADA stated that the investigation of the murder 

of Crptain N.'KA?TJ;A was not the only purpose of his' 

mission and that he had other duties. The in te rro 

gation continued (T .15,725)'

,,n. "hat were t»-ose other duties?

"A. The o£her two duties were investigation  and 
lia iso n  with Chinese forces.

"Q. 'That does investigation mean?

"A. The investigation consisted of determing the 
..strength of Chinese forces, th e ir  tra in in g , 
th e ir communication and the condition in  the 
c iv il ia n  population."

The Defense attempted to ju s t ify  the claim of 

DOHIFARA that the Chinese were not sincere in  th e ir  

e ffo rts  to s e ttle  the NAKAMURA case by quoting onlyI
the la s t portion of a sentence from the Lytton 

report, v iz : " * 5 * i t  would seem that diplomatic 

negotiations fo r a tta in ing  a solution of the NAhAMU. A 

case were ac tua lly  progressing favorably up to the 

night of September 18." (N-2, p. 14,1.43754-; Bxh. 57, 

P.65, para .3 ). Yet they f a i l  to quote the f i r s t



r r r t  of th is sentence ich shows that the Chinese 

admitted resp onsib ility  and desired prompt s e tt le 

ment. I t  reads: "Since the Chinese au thorities

admitted to Japanese consular o f f ic ia ls  in  Kukden, 

in  a formal conference held on the afternoon of 

Seotember 18, that Chinese soldiers were responsible 

fo r the death of Cent. NAKAMU .A, expressing also 

a desire to secure a settlement of the case diplom ati

c a lly  without delay." (Exh. 57, p.65) In  spite of 

the facts as recorded in  the Iv tto n  -Report (Exh. 57,

d . 64-5) that the effo. ts of the Chinese to sepure a 

settlement of the NAKAlftJRA case included (1) the 

ordering of a second inquiry, ( 2 ) the dispatch by 

Me r*h a ll Chang Hsueb-liang of SHIBAY^J'A and Tang 

Er-ho as special emissaries to Tokyo to seek a basis 

fo r settlement by conferences with 3HIDELA..A, F IN al'I, 

and other Ugh m ilita ry  o f f ic ia ls , ( 3 ) the decision 

to handle the case " in  accordance with the wish of 

the Jeoanese a u th o ritie s ,"  by Governor Tsang and the 

î'anchuriao au thorities  and not by the Foreign O ffice  

at Nanking, (4) the a rre s t, imprisonment, and arrange

ments for the immediate t r i a l  of Comdr. Kuan charged 

with thr resp o ns ib ility  fo r the murder of Najk.J’UliAj 

a l l  of which must have been known to DOHIHAÔA since 

he was summoned to Tokyo to report the progress of the 

case, the ly tto n  Report affirm s* "Numerous statements 

of Jrnanese m ilita ry  o ffic e rs , (however, especia lly  

those of Colonel DOHII'ARA continued to question 

the sincerjtv or rM rcsc c* orts to arrive  a t a
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satisfactory solution of the N Case..." (Exh. 57,
P»^5), and that DCHIKj-ä a  was reported by the Japanese 
ürcss "... as the advocate of the solution of all 
pendin? issues, if necessary by force and as soon 
as possible.”

.1-11» „DOFI ATtA and tie Lytton Report.
\

The fact that the Chinese who fled from 

^uk^en during the fighting returned to t h 'ir  homes 

after the fighting ceased is  hardly, as claimed by 

the Defense, the highest type of proof that " ...th e y  

had im o licit and absolute confidence in the man the 

enemv selected to restore order and peace." (N-2,p .26 
T.43763). In answer to the claim of the Defense that 

the Ivtton Commission highly praised the a c t iv it ie s  

of DOHIHARA and that lord lytton expressed great 

respect and admiration for DQflIHAlIA (N-2, p .26,

T .43763) i t  is  pertinent to point out that in the 

lytton “.eoort the name of DOhlhaRA appears at le ast' 

five times. (1) JV continued to question the sin

cerity  of the Chinese (Exh. 57, p.65), (2) advocated 

the. use of force (Exh. 57,P»66), (3) Pu-Yi went to 

Manchuria after a talk with DOHIHARa (Exh. 57, P»77), 
(4) DOHIHARA was sent to Harbin to head the Special 

Service Organ (Exb. 57,P»79), and (5) LOHIHARA was

installed as the Mayor of ïîukdcn (Exh. 57, p. 88).
•

In the course of his interview with DOHIHaRA, Lord 

lytton remarked: "',fe understand the General . . .  has

clayed a very prominent part in recent events."

(Ex' . 3 18 O-A, p .2: T. 23669). In view of the
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decision of the Lytton Commission as to the purpose 

anJ e ffe c t of Japan's action in  China, we respect

fu l ly  submit that no further comment is  necessary 

concerning th e ir estimate of DOHIHAR.. who "played a 

verv important oart" in  these a c t iv it ie s .

IV . Abduction of PU-YI.

The )< fensc devote almost a quarter of 

th e ir  summation in  an attempt to minimize the actions 

of DOHI??\RA in  connection with the steps taken and 

means used to get PU-YI out of T ientsin  end into  

Manchuria (N-2, pp.28-5?, T .43771-43793). The 

Prosecution has set out the facts which support its  

oosition both in  the General Summation (0-61 to D-6 6 , 

T. 39144-39153) end in the OOhlïL.'IA Summation (B3-14- 

BB-34, T. 4062^-40640). The Ocf Cns< confines i t s e l f  

to small points and at no time denies the gravamen 

of the Prosecution's evidence which we respectfu lly  

submit c le a rly  established that DOHIH.ehi was the 

crimes conspirator both in  the racking and the execu

tion of the clans to get PU-YI from Tientsin to 

Mrncburi?.. The devious methods used by OOiilHARA 

included both inducements and threats. The defense 

seek to enlarge upon the role played by ^.OSlfll, the 

lo c a l commander of the J- panose troops in  T ientsin , 

in  compelling PU-YI to go to Port '.rthur (N-2, p.32, 

T .43775). The cart taken by K..3UI7."-’üs referred to 

by the Prosecution in  i ts  General Summation (0-62,

T .39146). I t  does not in  any wise lessen the 

resp o n s ib ility  of DGHIHi .A as the moving s p ir i t  in
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th is  p lot that hr entrusted to the local Jr.pane sc 

commander certa in  portions of the overall plan.

The attempt of the Defense to b e lit t le  the 

trlrgrcmg sent, by Consul General ftU AihiJV in  T ientsin  

to 'Foreign M inister SHIDEH.\RA in Tokyo (Lxh. 2S7 ,

289, 2 9 0 , 291, 292, 293, 29S 296, 300, and 304)

’« i l l  be dea lt with in  another part of the Prosecu

tio n 's  rcoly to the Defense Summation. These o f f i 

c ia l  reports to the Japanese Foreign M inister speak 

fo r thtmsclvrs and no amount of "analyzing" by the 

Defense can weaken th e ir  effectiveness in revealing  

DOHIHARA as the prime instigato r to get PD-YI out of 

Tients in  and into  Frnchuria to become head of the 

government which D0HIHA&. and his co-conspirators 

were planning to establish in  Manchuria. The. Defense 

overlooked the fact that a l l  the. re ports,regardless 

of th e ir  source, agree on one essential point — i t  

was UOHIH/tP/L who was in  Tientsin threatening PU-YI 

and using every means to get PU-YI to go to-Manchuria.

The Defense deny that DOIiIKAKA was warned 

bv M s government that the. attempt to create an 

independent state in  Manchuria would raise the ques

tion  of t»-e v io la tio n  of the nirc-oow; r oact and

in s is t that the t-legram from SHIDiiH R* to I uwashima
«

dated 1 November 1931 (”xh. 28a, T. 4354) docs not 

mention the name of D0inili.?w.. That D^HIHARa's name 

is  not mentioned in th is  telegram is correct, but 

that fee t does not preclude th is from being a warning 

against the action which DOiilik.' .. —as then taking. 

kirviSHll'A in  th is  telegram is urged to do his utmost
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"to stop the .-reduction olan" (T. 4358). KlT-àdHI;^ 

in  his various telegrams tc SHiDEn-R.'. hod mentioned 

no other name than that of DOHII.ARA as the would-be 

perpetrator of the abduction plan. In  a subsequent 

telegram (Exh. 2895 T. 4 3 6 3 ) Kir rA3HIMA reported to 

SHID.i/H'JlA that in  accordance with his previous in 

structions (re fe rrin g  by number to the above men

tioned telegram of 1  November 1931» Exh. 2co, T.4354 

which contained the instructions to stop the abduction 

plan) "we tried  ever'1' means to prevent DGIIII1A .A but 

he was ins is ting  pn the following p o in ts ..."  and 

outlined the ^lan of DOHIHARA to get PU-YI from 

Tients in  to Manchuria so designed as to make i t  

appear that Japan had no part in  the p lo t. These 

f iv e  points are the answers of DOEIHAR . to the 

SPIDE1TARA warning that Japan's sponsorship of the 

new government in  Manchuria would raise the question 

of v io la tio n  of the Nine Po/er Pact. The Defense 

would minimize the value of these fiv e  points and 

dismiss these fundamental parts of DOJIIriARA' s scheme 

with the statement "which we do not consider impor

tant and therefore w il l  not discuss at th is  time."

(N-2, P - 4 4 ,  T. 43787)
After th is  summary dismissal, the Defense 

does ré c ite  tb~t one of these points was concerned 

with "the Emperor's apparent resolution to goto 

Manchuria at the r is k  cf his l i f e . "  (n—2, P»44,T.437d7, 

T 4365) "hide th is  portion of the telegram as amended 

by the language A rb itra tion  Board actua lly  reads "So, 

i f  i t  becomes cle?r that the Emperor has the deter- 
m iration to risk M s l i f e  end go to I'encfcurir and

r
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that the ways and means therefore are found i t  w i l l  

be possible to oromote Chinese public opinion and 

cause the Chinese to make public statement of ’a l -  

comin? the Emperor so as to make the matter appear 

as a Chinese movement on the surface." (Sxh.2 8 9 ,

T .4 3 6 5 . ) The omission of the word " if "  in  the 

Defense summation changes what was DGI-IhAR.-;' s supposi

tion into  t^e "Emperor • s resolution to go to Lanchuria."

I r  his in terrogation , DCKIHAFA ad .itted  

that !-e knew that when the Kv/antung A ny ’/as plan- 

nine to set uo an independent state -a iled  lanchukuo 

i t  constituted a v io la tio n  of the Nine Power Pact,

(T. 157P9-30). In  spite of t vis , DOI IhAV.A coldly  

asserted that " i t  n'ould be outrageous fo r the present 

government to take the a ttitu d e  of preventing i t "  

and threatened that i f  the government did take such 

a stand "the Ewan tun 7 ..?>'r n irh t separate from the 

Government, end :«ho } nows what action i t  might takes 

In  J>r,sn proper too, besides the assassination 

b lo tte rs  '«ho are now under confinement, some grave 

âccident. mav occur, he feared." ("Tie assassination 

C o tte rs  who are now unde confinèrent" obviously 

re fe r to t' ose individuals in  the October Incident. ) 

(Exh. 290,7.4367-8)

Consul General A 'a"AVA a t Yinkov in  his 

teleeram to Foreign M inister srr.EII/JiA on 13 November 

1 9 3 1  (Exh. 294, T. 4 3 7 9 ) reported that "Colonel 

DOKII'A -A herded, the plot in  the escape of the' Emperor 

from T ien ts in ."  He gave as his authority fo r the 

statement the Captain of the si io on which PU-YI

tux



traveled. PU-YI was taken in  a motor car s te a lth ily  

from the concession and brought to the p ie r. The 

par tv  was guarded by a force armed with .machine, guns.

DOHIHARA's in trigue is  further shown by the 

confidentia l report made by a representative of the 

army in  T ientsin  to KU7ASHIMA on 13 November 1931 

(Erh. 295, T. 4331) giving the d eta ils  of the manner 

in  wh ich PU-YI was got out of T ientsin by the army 

and stating that 'the army w i l l  deny a l l  connection

with i t  and think they w il l  escape discovery,but
/

i f  i t  is  discovered they w i l l  say that i t  is  for

the reason of the former Emperor's olan, i . e . ,  'becav:se

he is  so fond of Manchuria and because there ;as a

bombing a f fa ir  recently fee ling  that his l i f e  vas

in  danger he started by himself to re a liz e  his plan

on November 3. Finding a good opportunity, he fled

from the Japanese concession (a t T ientsin) an’ a fte r

several days, while his movements were unknown, he

appeared in  Noncburie' — to th is e ffe c t the army

oroooses to publish its  communique..."

The fac t that DOHIHARA did not accompany

PU-YI on the t r ip  does not lessen his part in  the 
%

p lo t and tends only to incrim inate him fu rther in  

that the evidence st ows that his continued stay in  

Tientsin  brought about another r io t  on 26 November 

1931 ( î 'b .  57,p .56; Exh.30 0 , T .4397).

"Headquarters of the Iron Blood Group, 

Tientsin  Branch of the Chinese Communist Party" was 

but a name used by the te rro ris ts  (Exh. 296,T .4384-5). 

KirASHINA reported to SHIDEHA3A that DOHIHARA was 

associated with such subversive organizations as
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traveled. PU-YI was taken in  a motor car s te a lth ily  

from the concession and brought to the p ie r. The 

partv was guarded by a force armed with machine guns.

DOHIHARA's in trigue is  fu rther shown by the 

confidentia l reoort made by a representative of the 

army in  T ientsin  to KU7ÂSHIMA on 13 November 1931 

(Erb. 295» T. 43?1) giving the d e ta ils  of the manner 

in  wh ich PU-YI was got out of T ientsin by the army 

and stating that 'the army w il l  deny a l l  connection 

with i t  and think they w il l  escape discovery,but
t

i f  i t  is  discovered they w il l  say that i t  is  fo r

the reason of the former Emperor's olan, i . e . ,  'because

he is  so fond of Manchuria and because there ;as a

bombing a f fa ir  recently fee ling  that his l i f e  vas

in  danger he started by himself to re a lize  his plan

on November 8 . Finding a good opportunity, he fled

from the Japanese concession (a t T ientsin) an-' a fte r

several days, while his movements were unknown, he

anoeared in  Manchuria* — to th is  e ffe c t the army

oroooses to oublisb i ts  communique..."

The fac t that DOHIHARA did not accompany

PU-YI on the t r ip  does not lessen his part in  the 
»

o lo t and tends only to incrim inate him fu rther in  

that the evidence si ovs that his continued stay in  

Tientsin  brought about another r io t  on 26 November 

1931 (!:+-. 57,p. 56; E *b .3 0 0 , T .4397).

"Headquarters of the Iron Blood Group, 

Tientsin  Branch of the Chinese Communist Party" was 

but a name used by the te rro ris ts  (Exh. 296,T .4384-5), 

KITASHIMA reported to SHIDEHkRA that DOHIHARA was ' 

associated with such subversive organizations as
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"TSING-PANG and the rogues of the c ity"  (T, 4395)»

DOHIHARA was prim arily  interested in  getting  

a puppet to head a puppet government. To accomplish 

his ourpose, he used both threats and inducements. I t '  

is  the action and the purpose of DOHIHARA with which * 

we are concerned. The eans b? which he accomplished 

his ourcose are hot of f i r s t  importance, he planned 

to get PU-YI out of Tientsin in order that he might 

become the head of a new government to be established 

in  Manchuria. DOHIHARA accomplished his purpose.

V. DOHIHARA and the Opium Tra f f ic

Tie Prosecution in  its  summation stated con-»
c is e ly  in  three paragraphs (BB-38-40) DOHIhARA's 

connection with and control of the opium t r a f f ic  in  

Southern Manchuria. The Defense devote some seven

teen Pages (N -2 , pp. 52-68, T. 43793-43810') in  an 

attempt to deny or play down DOHIKARA's connection 

with and resp onsib ility  fo r the opium t r a f f ic .  They 

do not deny the opening of 600 opium shops in Mukden 

and 150 outside of Mukden (Mxh. 377, T .4,691) or that 

'while DOTïIHARA was mayor of Mukden the municipal 

administration planned the monopolization of opium 

fo r the purpose of raising funds— " . . . th e  m ateria liza tion  of a 

''a rt of the plan of the army marked Secret No. 7 8 1 ..."

OSvh. 3.740, T. 37,340) They seek to minimize th is
/

b v  statin? "The control of opium y kvs in  a  planning 

period and there were actua lly  no operations at that 

tim e." (N-2, p .54,T .43795)• The Defense do ro t deny 

that opium t r a f f ic  was under the control of the Special 

Service Organ u n til  i t  was transferred to the Opium 

Control Bureau. The time of th is transfer was in  1935

Page 11
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the 0oiu.vi Con-(T. 15,856-, ï . 15,922). Prior to 193s? 

t r o l  Board was, according to TANAKA, "an organiza

tion  in  name and not in  fa c t ."  ( ï . 15,927-8) Even 

t^e Defense witness N-.Î3A does not confira th e ir  

claim tb - t  tbe transfer of control of opium to the 

TTononoly Bureau occurred in  19 3 for be stated; "To 

quote a had neyed expression, the form ’./as -set up 

but i t  bad nobody in i t .  (T .20,309-1C) The defense 

discuss in extenso the c o n flic tin '* 1: statements as to 

t'-e dates that DOM IRAK A returned to .Mukden as head 

of the Special Service 'rganization. k But the exact 

date is  not m aterial since a l l  of them are in  advance 

of the time. that the actual transfer of opii m con

tro l  from the Special Service Organs to the new body 

was e ffe c tiv e .

TANAKA te s tif ie d ;

"The establishing of the Ooium Control 3oard 
ar.s completed in  the. sprir.a of 1935. After that 
i t  became necessary for opium re ta ile rs  to abide 
by the regulations and permission issued by the 
Special Service Department, and without such per
mission the?/ ’"ere not. pemiute'" to enrage in  this  
t r a f f ic ,  and so therefore General M IW .fi, then the 
Commander-in-Chief of the Kwantung .-.rrr.y, ITAG..KI, 
Chief of n -taff, and TOJO-, la te r  Chief of S ta ff  
of the 1'iTntvng Army, took th is  authority away 
from the S 'ec ia l Service Department." (T .15,922)

l'INAÎ'I, ”ho was appointed Commander-in-Chief of

the Iv’vantung Army in December 1934-, te s tif ie d  that

one of the reasons for the abo lition  by hin of the

. ,'ccording to the Defense, there are three con- 
l ic t in v  dates as to ’"hen DOKIHARA returned to I'ukden.
(1) TANAKA -  December 193* (T .15,923); (2) DOHIHARA -  
Julv 1934, (T .15,715); (3) AISAMA -  Dec.1933, (T.28,603). 
The Prosecution subr. its  tb. t  there is  a fourth one -  
October 1933, taken from the C b in c t Secretariat Per
sonnel Record (Ex. 104,2.696), ’’’hich we respectfu lly  
submit is  o f f ic ia l  and correct. DOHIH.JU stated in  
his interrogation that he was the head of the Special
0'T<roni7o',",.r'Ü Pt T“sr>hj[n f r r'n’ the CP* of NoupWr. 1 9 3 1  
u n t il  March 1932 (Ex. 2190-A,-T. 15715) •

Service



Special Service Department was that they were running 

the opium t r a f f ic  for th e ir  personal b en efit. (T .19,976) 

This fixes the- time of the transfer of the opium 

control as subsequent to December 1934» re respect

fu l ly  submit that the evidence- c le a rly  establishes 

th * t  DOHIHA' A was Chief of the Special Service Organ 

in  Mukden before and a t the time of the transfer of 

opium control from that organ to the Opium Control Board

VI .  DOHIHAPA in  Northern ?*-nchuri_a.

The Defense charge that Powell's testimony 

that General YU as the resu lt of negotiations vith 

DOHIHARA accepted the position of M inister of ,-’sr in  

the puooet government is  rani, heresay. Powell te s t i-
t

fied  that he went to North Manchuria for the specific  

purpose of investigating the s ituation  and that he 

interviewed General MA on two occasions. (T. 32,320) 

Powell te s tif ie d : "...G enera l M . as a resu lt of the

negotiations with DOHIHARA accepted the position of 

M inister of *rar in the Chang Chung Government, the 

pumet government which the Japanese had set up at 

the time of Chang Chung...the negotiations leading to 

these developments were conducted from General 

DOHIHA A’ s o ffice  which he Established in the c ity  

of Harbin." (T, 3232) z^ftcr giving the resu lts of 

his own investigation, fov/cll mentioned as "the f in a l  

chapter in  that episode" a c ircu la r telegram sent by 

General IrA to Generalissimo Chiang Kai 3keh.(T.3233)
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Special Service Department was that they were running 

the opium t r a f f ic  fo r th e ir  personal b en efit. (T .19»976) 

This fixes  the time of the transfer of tire opium 

control as subsequent to December 1934» re respect

fu l ly  submit that the evidence c le a rly  establishes 

th^t DOHIHA' A was Chief of the Special Service Organ N 

in  Mukden before and a t thr time of the transfer of 

opium control from that orgm to the Opium Control Board.

VI. DOHIHAFA in Northern r-nchurla. •
N

The Defense charge that Powell's testimony
that General ?rA r,s the result of negotiations vith
DOHIHARA accepted the position of Minister of \:ar in
the oupoet government is rani, heresay. Powell testi-

»

fied that he went to North Manchuria for the specific 
puroose of investigating the situation and that he 
interviewed General MA on two occasions. (T. 32,320) 
Powell testified: "...General M . as a result of the
negotiations with DOHIHARA accepted the position of 
î'inlster of war In the Chang Chung Government, the 
punnet government which the Japanese had set up at 
the time of Chang Chung...the negotiation-, leading to 
these developments were conducted from General 
DOHIHA A's office which he Established in the city 
of Harbin." (T, 3232) /.ftcr giving the results of 
his own investi ration, fov/cll mentioned as "the final 
chapter in that eDisode" a circular telegram sent by 
General V k  to Generalissimo Chinng Kai 3keh.(T.3233)
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v m «  Inner Mongolia Autonomy

The defense cle.im that there -ic.s ro such 

thin^ es the Ching-QOHIHAAA Agreement (N-2,pp.71-72, 

T.43°17) o.nö that "the whole episode (worth Hopei 

Affair) h?.J nothing to do with establishing or 

attempting to establish autonomy in Inner Mongolia"

(-'’“2, 0.72,T . 4 3 8 1 8 ). They appear to be ôonfuscd in 

their facts and in their geography. General Ching 

testified that "It ^as not an agreement out of the 

wish of the Chinese people" (T.2340). It constituted 

demands made by DOHIHAHA and reluctantly acceded to 

bv General Ching, only the Japanese refer to it as 

the "Cbfng-DOHIHARA Agreement." It was never for- 

mrllv recognized as an agreement by the Chinese 

Government because it was brought 'bout entirely by 

the coercion and threats of DOI-IIIARA (f.2340).

T1' e North Hopei .Affair mentioned by the 

Defense (N-2, p.72,T.4 3 8 1 7 ) apparently refers to the 

North Chahar (sometimes called Cbr.ngoei) Affair.

This had no connection with looei, r. province in North 

China. The " C h i n g - D ’)KIHa ':;A Agreement" was the result 

of negotiations concerning the North Cbahar (or Chr.ngpei) 

Affair. "V respectfully submit that there is no 

inconsistency in the testimony of General Ching on
s

this subject. He stated in orderlv fashion the facts 

concerning the North Chahar Affair and how a. settle

ment was effected vnde-r the threats and coercion of 

DOHIHAHA (T. 2327-40).. Therefore there is nothing in 

the record to justify the statement by the Dffense 

"in reading the record one might be confused and

•'* !1
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believe there were ty/o Chings." (N-2, p .72 ,T .43317)

I t  is  the defense which is  confused. Chrhrsr Pro

vince is  n pert of what is commonl”- c -llc d  Inn<-r 

Mongolia. /• s the resu lt of the dcmr.nds mr.de by 

DOHIHAHA in the settlement of the North Chahar In c i

dent, Chinese troops were compelled to withdraw from 

certa in  d is tr ic ts  North of Changpei and a c t iv it ie s  of 

the Kuomingtang party were banned in th is  province.

(T .2 , 3 1 3 )* This la id  the foundation fo r the creation  

of autonomous rule in  that part of Inner Mongolia.

7AFASUGI, Councillor to the Japanese

Embassy in  Peiping, reported to Foreign M inister 

HIROTA on 2 October 1935 giving his observations on 

the recent s ituation  and in  mentioning DOHIHiA-iA's 

reco.nt t r io  to see the Goyrrnor of Chahar Province 

and .Prince TE stated "his mission was no doubt to 

promote the Inncr-Kongolian self-government." (T .2284)

' V I I I . __"Autonomous Movements" in  North_China.

. * The Defense contend that the Japanese hade
nothing to do witJ the East Hopei Vîegiœe alleging that 

the Tribunal "could almost take ,-judicial knowledge' 

of that fa c t."  (N-2, o.76, T. 43321). T! is  quite 

overlooks the -testimony of T/.N..EA:

"Major General DOHIHAAA bent his e ffo rts  
toward the - ;— e:-erte4d his e ffo rts  on behalf 
of the Autonomous'^dvement  --'ith the intentions  
of the K-.antung rmy and the Japanese -.rmy in  
North China in mind." ( Ï .  2023)

i » .
and his further testimony».

"Later, shortly afterwards, however, as a 
re s u lt of. the great,.efforts made by Major General 
DOVIHARA, two regimes v:ere established in  North 
China in  November,. 1935: namely, Hopeh and Chahar
One of the' regimes "ts the E st. Hopeh ..n ti-  
Comrounist .Autonomous Regime which covered a de
m ilita rize d  zone south of the Great *re l l .  "(T.2029)
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believe there were tv/o Chings." (N-2, p .72 ,T .43317)

I t  is  the defense which is confused. Ch.hnr Pro

vince is  a pert of what is commonly c-'llcd Inn>-r

Mongolia. *s the resu lt of the demands made by
«

DOHIHARA in  the settlement of the North Chahar In c i

dent, Chinese troops were compelled to withdraw from 

certa in  d is tr ic ts  North of Changpei and a c tiv it ie s  of 

the Kuomingtang pir.rty ™erc banned in  th is  province. 

(T .2 , 3 1 3 ) ‘ This la id  the foundation fo r the creation  

of autonomous rule in  that part of Inner Mongolia.

’7AFASUGI, Councillor to the Japanese -

Embassy in  Peiping, reported to Foreign M inister 

HIROTA on 2 October 1935 giving his observations on 

the recent s ituation  and in  mentioning DOiilîLA-iâ.' s 

rrcc.nt t r io  to see the Governor of Che.her Province

and .Prince TE stated "his mission was no doubt to
* *

promote the Inncr-Mongolian self-government."(T.2284)

V I I I . __"Autonomous Movements" in  North China.

, - The Defense contend that the Japanese had
f

nothing to do with the East Hopei Regime alleging that

the Tribunal "could almost take ju d ic ia l kno ledge'

of that fa c t."  (N-2, 0.76, T. 43321). r  is  quite 
% .

overlooks the -testimony of TaN.JvA:

"Major General DOHIHAAA bent his e ffo rts  
toward, the - ;— e:'_erte4d his e ffo rts  on behalf 
of the Autonomous'Mdvemeht -"ith the intentions  
of the K’-’antung rmy and the Japanese ,-rny in  
North Chine in mind." ( Ï .  2023)
I

and h is  fu rther testimony; j

"Later, shortly afterwards, however, as a 
re s u lt of the great,.efforts .«ade by Major General 
DO)’THARA, two regimes were established in  North 
China in  November,. 1935: namely, Hopeh and Chahar.

' ’ One of the’ regimes ”es the E st. Hopeh ,n t i -
. Communist. ..utonomous Regime which covered a de
m ilita rize d  zone south of the Great ' 'a l l . " ( T .2029)

V f -' a Î1 i l ' * ! i ’ 1  ’ . / .» .



The Defense aver that no c ita tio n  of authority  exocet 

a newspaper clipping supports the Prosecution’ s charge 

that DOKIH\RA issued an ultimatum on 19 November 193? 

to the North China authorities threatening tosend 

Jaoanese forces in to  Hopei and Shantung i f  autonomy 

fo r North China "»as not proclaimed. (N-2, p.80,'

T .4 3 8 2 5 ) .  ’?e respectfu lly  sub i t  that th is  statement

is  not sustained by the Record.

KIT/ASHIVA at f i r s t  denied any knowledge of DOhlhaR 

e ffo rts  to force autonomy on North China in  November 

1 9 3 ?. (T .29,536-7) Evidence vas introduced in  his 

cross-examination shoeing that Japanese diplomats in  

England and in  China ’"ere informin'; the Central Govern

ment of the reoorts v;hich they vere receiving of the 

oart taken by the Japanese m ilita ry  au thorities  in  

the independence movement in  North China (E^h. 3242,
T. 29,539; Exh. 3242-'., T. 29,542). Confronted v/ith 

reports from many sources concerning the a d tiv it ie s  

of DOHIK'.” .\ in connection "‘ith  the autonomous move

ment, Kir'JASHir... f in a l ly  admitted that DOHIKJE-’ s 

ultimatum to the North China authorities as reported 

in  the Evening Post of 20 November 1935 '<as one of 

t>e ultimatums to v,hich he referred in  his a ff id a v it .  

.(T .29,545) a*

IX , DOHIH/JHA in the _Peip in ^ H a R V ^ ^ r iv e .

The Defense attemot to absolve 7/0HIH.JÏ. from 

the l i a b i l i t y  for the k i l l in g  of c iv ilia n s  by the 

Japanese forces under his command during the Peiping- 

Fanko'? Drive in  December 1937 (Ex. 348, T. 4646) by

claiming (1) that the troops v’ho engaged in  th is
T, ItT s ~ n  t ere¥t ir^~To~ note that the Defense inv ites  

- the Tribunal to read paces 29,539 to 29,541 of the 
Transcript (N-2, p .S l, T .4 3 ,8 2 6 ) but did not extend . 
the in v ita tio n  to include p.29,545 .»here Auvajima 
made the important admission about the ultimatum.
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campaign ’"ere not under his command, and ( 2 ) that 

since those k ille d  v,ere g u errillas  the Japanese troops 

had the r ig h t to k i l l  them. (N-2, pp. 92-95,T .438 38 - 4 0 ) .  

That DOHIH.W. r,as i r  command of the 14th D ivision in  

China from ugust' 1937 u n t i l  June 1938 and took part 

in  the Peiping-Henkov; Drive is  shovn by his o-’n s ta te

ment. (Exh. 2190-“., T. 1 5 ,715). The argument that 

DOHIH/Ji-'.* s troops had the le^a l r ig h t to k i l l  c iv i 

lians  (N-2, 0 . 94,T,43339-40) rho -/ere from the evidence 

•'suspected to be g uerrillas" (Ex'1. 34-8, T. 4646), is  

so thoroughly unsound that vie do not deem i t  deserving 

of reDly.

X, Defense Challenges.
t

ùs to the sundry challenges flaunted by the - 
b.

Defense, -ve respectfu lly  re fe r to our summation (T .40,617- 

40 ,66]) and the facts from the Record recited there in , 

and submit that these facts establish beyond a l l  

reasonable doubt the g u ilt  of the Defendant DOHIILJ?*. 

on a l l  the charges against him made in  the indictment.

b. "Challenge the Prosecution" (N-2, pp. 70, 108, 
T .4 3 ^1 ^-4 3 8 5 4 *, »’■’£■ defy the prosecution"

(N-2, p*85,93, T. 43829, 43338)
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ITAGAKI.

• Since most of the positions taken by the 

Defense in the ITAGAKI Summation had been anticipated  

and dealt w ith by the Prosecution in  its  Summation 

(HK- 1  to EH-55; T. 40,984-41,023), we do not deem 

i t  necessary to make any detailed  answer and w i l l  

c a ll  to  the atten tion  of the Tribunal a t th is  point 

only a few of the unsound arguments and statements 

of fa c t not supported by the evidence.

1. ITAGAKI and the Tukden Incident.

The Defense, re ly ing  upon the evidence of 

ISIUHAPA (Ex. 2^84, T. 22,116), a llege that d ip lo 

matic negotiations between Japan and China had fa ile d  

on 18 September 1938 "despite the cooperative policy  

of Japan" that a l l  the Japanese Army came to the 

conclusion that a c o llis io n  of arms was now inevitab le  

and the Defense then state in  t’heir Summation <N-8 , 

p. 13, T. 45,120): " I t  is clear that a c o llis io n  of

arms provoked by the Chinese Army was inev itab le ."

This is  d ire c tly  contrary to the findings of the 

Lytton Report which stated: "Since the Chinese

authorities  admitted to Japanese consular o f f ic ia ls  

in  Mukden in a formal conference held on.the a f te r 

noon of September 18  that Chinese soldiers were 

responsible fo r the death of Captain NAKAMURA, 

expressing also a desire to secure a settlement of 

the case d ip lom atically without delay i t  would seem 

, that diplomatic negotiations for a tta in ing  a solution  

of the NAKAI'URA case were ac tua lly  progressing 

favorably up to the night of September 1 8 ."  (Ex. 57,

P, 65 .)

- 1 -



The Defense in  th e ir  attempt to absolve 

ITAGAKI from l ia b i l i t y  fo r approving the attack by 

the Japanese forces on the Chinese states "Although 

ITAGAKI accepted what L t. Col. SKIï?A!’OTO and Col. 

RIRVTA had informed the Special Service Section the 

action was taken on' the resp o ns ib ility  of each un it 

afid not on his order." (N**8 , o, 27, T. 45,135.-)

The Defense c ite  no authority  fo r th is ’ statement. 

Even the witnesses for the Defense do not support 

th is  statement fo r HIFATA te s tif ie d  in  his a ff id a v it:  

" * * * I  therefore asked ITAGAKI to approve of my 

operational Plan stating , ' I t  is natural that i f  we 

rout Chang Fsueh-Lieng's troops w ith in  the outer 

w alls , we should rush by momentum the west w all cf 

the inner castle i To occupy and hold the west w all 

to -n ight w i l l  be most adv.antageoi^s fo r out attack  

tomorrow. I  reqiiest your approval of our occupying 

the enemy's positions as fa r  as the west w a ll . ' He 

gave his approval." (Ex. 2404, T. 19,288). On 

cross-examination this witness became evasive and 

even stated that he did not believe that S ta ff O ff i

cer ITAGAKI had authority  to give orders fo r the 

attack (T . 10,308). He was recalled  to the stand 

and asked by the President of the Tribunal " I f  

ITAGAKI had no authority to give you orders, why 

did you reqi’est his approval of your plan of attack?" 

He continued to evade the questions asked on behalf 

of the Tribunal u n t i l  the President f in a lly  stated 

(T . 19,313) ."We can form our own conclusions."

-2-
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Defense witness TA.KEDÄ. te s tif ie d  (Ex. 2405,

T. 19,328) that IT\GAKI, a Senior Staff Officer of
the irmy, was in Tiukden on the 18th of September and

✓

that "he (ITA.GAKI) gave necessary instructions to
Col. I'HHT4, the Commander of the 29th Regiment of
infantry and Commander of the Garrison at T'ukden
and Lt. Col. SKII'A^OTO, the Comrander of the Second

»
Battalion of the Independent Garrison and agreed
with their determination to attack the barracks at
tfukden and Peitaiying." Even ITA.GA.KI testified:

"In the capacity of a staff officer who 
happened to be present there, I accepted 
their determinations and took steps to 
report to the Comrander-in-Chief that the 
Independence Garrison would fight it out 
with the enemy at Peitaying and the 29th 
Regiment against the enemy within ?Tukden."
(T. 30,264.)
The primary reason assigned by the Defense

\for IT\GAKI's failure to heed the earnest and per
sistent request of Consul H\YA.SHI to cease the 
fighting in view of the announced Chinese policy 
of non-resistance was that "It could not be known 
whether it might not turn out to be the enemy's 
habitual trick in order that they might gain time 
to rearrange the situation and bring about Japanese 
army delay and unalertnes.s." (N-8 , p. 36, T. 45,144- 
5 .) The findings of the Lytton Commission setting 
forth the totally unprepared condition of the 
Chinese forces on that night (Ex. 57, pp. 68-70) 

and the almost total absence of resistance on the 
part of Chinese forces constitutes a complete denial 
of the claim of the Defense. The Commission found:

-3 -
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"The Chinese, in accordance with the 
instructions referred to on pa^e 69 (non- 
resistance), had no clan of attacking tne 
Jaoanese trooos, or of endangering the lives  
or property of Jaoanese nationals at th is  
o a rtic -la r  time or olace. They •"■ada no con
certed or authorized attack on the Japanese 
forces and were surprised by the Japanese 
attack and subsequent ooerations." (Ex. 57, 
p. 71 .)

?'ORISKIMA te s tif ie d  that when HAYASHI 

sought to persuade ITAGAKI to cease fig h tin g ,

ITAGAKI replied that "General orders had been 

issued to the Army and the Army would proceed as 

planned." (T. 3022.) Despite the request of the 

Japanese Consul-General not only did the m ilita ry  

operations in  Mukden proceed "as planned" but a l l  

of the Jaoanese forces in  Manchuiia and some of 

those in  Korea were brought into action almost 

simultaneously on the night of 18 September over 

the whole area of the South Manchurian Railway from 

Changchun to Port Arthur. The Chinese troops at 

Antv.ng, Yingkow, liaoyang, and other smaller towns 

were overcome and disarmed without resistance.

(Ex. 57, p. 71 .) ITAGAXI*s evasive answers to the 

questions asked him on behalf of the Tribunal as to 

whether any special orders were given to the troops 

stationed a t Changchun, Antung and Fushun (T . 30,523- 

6) find th e ir  explanation in the testimony of 

KONJO who wrote (Ex. 2043, T. 19,258) "Among 

forces under my contro l, however, there were some 

which started action before the a r r iv a l of my 

orders and there were some that started attacks 

previous to the enemy's offensive." ITAGAKI, the 

s l^ ff  ufCdcer in Mukden, on the fa te fu l

i f
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night of 18 September 1931 approved the attack by 

the Japanese forces and thereafter reported his 

action to HONJO. (Ex. 2404, T. 19,288, T. 30,264.) 

I t  was ITA.GAKI who l i t  the fuse fo r the Mukden 

Incident.

2. ITAG&KI and the "Independence” 
Movement i n ^ànchufcia«

The Defense c itin g  ITAOMCI’ s testimony

(N-8, po. 55-56, T. 45,160-1) assert that IT&GAKI
. I

in  November and December 1931 interviewed the 

D o lit ic a l leaders of the variolis d is tr ic ts  -*■-

"Some of these men were governors of provinces,
/

some others ware commanders of armies, a l l  of them 

being men of re a l power among the people, or having 

responsib ility  for the people," (N-8, p. 56,

T. 45,161), and that "Their common and earnest 

desire was to ta-ke active steps to establish an 

independent s ta te ." (N-8, p. 55, T. 45,161)

ITAGAKI named six so-called leaders of the inde

pendence movement. We shall b r ie f ly  summarize a 

few pertinent facts appearing from the Record as 

to each of these.
(1) Chang Chine-hui was the then adminis

tra to r  of the Special D is tr ic t of Harbin. He owed 

his escape from the hands of the p a trio tic  Chinese 

to the Japanese forces who la te r  occupied. Harbin

(Ex. 57, PP* 90-9D»
(2) Ma Chen-shan was the Governor of

Heilungkiang Province whom the Japanese, acting 
through the accused DOHIHU A., according to the 
witness Powell, bribed with a million dollars in

I
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gold bc.rs, and who was persuaded to accept the posi

tion of ,,fr r  M inister in  the Puppet Government.(T .3232-4)
was

(3) Hsi H sia/acting G'»vernir of K irin  Pro

vince a t the tine  of the Manchurian Incident. He
'it,3 inv ite :1 by the Japanese commander, Major General 
Tar-'n, to assure the chairmanship of the Provincial 
Government. Following th is , he suwoned the various

government organizations anJ public associations to 
a netting on 25 Septcr.brr 1931 which was fo r the

puroose of establishing a. new provincial government.
(Ex. 57, P.90)

(4) Hatch Chlch-sh.ih was the .an who was closely  
associated with Chang Hai-pcng in  the campaign to 
capture T s its ih ar, an operation undertaken at the 
ins tig atio n  of the Japanese who supplied hi:.; with 
money and r i f le s .  This wos reported to the Japanese 

Foreign O ffice by Consul General H..Y..SHI a t llukden 
(Ex. 2407, T. 37,324-5)

(5) Tsane Shlh-yi was at the tine head of 
the Liaoning Provincial Government. He was

a.oproached by the Japanese and asked to forn a 
new provincial government, independent of the 
Chin.se central Governr.cnt. ’ ’hen he refused this 
request of the Jaop.nc.se, he was arrested. He was 
la te r  released to be insta lled  as Governor of 
Fcngtien Province (H . 57, pp. 89-90).

(6) Yuan Chln-kal. a f : r r c r  provincial gover

nor, was approached by the Japanese to help in

the establishment of an independent government 

a fte r  Tsang Shih-yi had refused. He la te r  d is

c i-  ined am” intention of declaring independence and 

was replaced by Tsang S h it-y i when the l ' t t e r  was

released fro  his confinement and ins ta lled  as 
Governor of Fen.?tien  Province (Ex. 57, pp.89-90).

On 7 November 1931, Consul-General H.Yd.SHI in  a 
trlrarao' to Porni«" » 'tris ter <3HI15IT!!.*.T'..*. stated:

- 6 -
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"As the result of pressure being brought 
upon Yuan Chin-kal by the Army Headquarters on 
the night of the 6th, in  the morning of tne 7th  
the Local Peace Preservation Committee held an 
executives' meeting and decided to add to the 
decree on acting fo r the regime the words that 
i t  would sever re la tio ns wi t h the old r egime 
of Chang H sue h -liajag'"arid t he" hat Iona 1 Government 
as required by t hé ArTiiyT and" th is is t o~ pub
lished on the 8th7" (Ex.‘ 3791-Ï, T. 33,6237)

I t  was, according to ITAGAKI, p rim arily  on 

the strength of his conferences w ith these six men 

whom we have just mentioned that ITAGAKI wont to 

Tokyo in  January 1932 and reported as follows:

"That the general tendency of Manchuria 
was toward an independent S tate. A fter having 
assiduously sounded the prominent au thorita 
tive  persons and men of re a l worth in  the out
side of o f f ic ia l  c irc le s , I  could a ffirm  that 
they were a l l  earnestly advocating the creation  
of an independent S tate, and that the .gene ra l 
public, too, were against, not only  the re tu rn 
of Chang Hnnoh-l lang's regime to, Manchuria., 
but also apaInst the advance of Kuomintang 
Government t o Manchuria." T t , 30,27579*7)

Wo respectfully submit that ITAGAKI was a

prime mover in the so-called independence movement 

in Manchuria.

3. War Minister -  Attitude Toward 
China. _____________

The Defense stress that ITAGAKI as War 

Minister adopted the policy:

"As to China, further efforts should bo 
made to suspend our armed advancement, 
evacuate some part of the armed forces, 
sta b ilize  the occupation zones, and at the 
same time, bring about a peaceful se ttle 
ment with the Chiang Regime," (N-8, pa, 
108-109, T. 45,209.1 (Ex. 3316, T. 30,330.)

That ITAGAKI's actions did not conform to 

his expressed purpose is  fu lly  disclosed by the 

widespread m ilitary operations which continued 

throughout China and the number of important

7-
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c itie s  captured and provinces over-run during the 

time ho was '/Jar M inister from 3 June 1938 u n t il  

30 August 1939. (Ex. 254, T. 343O -I.)  As to his 

alleged desire to bring about a peaceful s e ttle 

ment w ith the "Chinng Regime", the Five ' In is ters* 

Conference in  which he took a prominent part 

decided on 8 July 1938 that the retirement of 

Chiang Kai-shek was a condition precedent to any

settlement with the Chinese Government and that 
\

Japan would u t i l iz e  and control the anti-Chiang 

Kni-shek element in  China fo r the purpose of 

establishing " in  our enemy's midst" an a n ti-  

Chiang Kai-shek Government. (Ex. 3457, T. 37,352- 

6 .)  The Five M inisters' Conference fu rther decided 

on 15 July 19 38  unon a "Guiding Policy fo r the 

Establishment of the New Central Government in  

China," the essence of which was "though the estab

lishment of the now central Government o f• China 

shall be undertaken mainly by the Chinese i t  shall 

be in te rn a lly  assisted by Japan." (Ex. 34-57,

T. 37,357.)

I t  was on orders issued by War M inister 

ITAGAKI that KAGESA went to Shanghai on 19 November 

19 3 8  to contact Wang Ching Wei's associates there.

(T . 24,032) Shortly thereafte r Wang Ching Wei 

"escaped" from Chungking to Hanoi from whence he * 

was la te r  brought by KAGESA to Shanghai. (Ex. 2721-B 

to H, T. 24,151-62) On 6 June 1939 a fte r  the v is it  

of Wang Ching-V'e i to  Japan, the Five M inisters' 

Conference in  outlin ing the policy fo r "the new 

central Government in  China" stated; "Positive and 

in te rn a l aid necessary fo r th is  movement shall be 

given from the side of Japan." (Ex. 3742, T .37,387-8)

- 8 .
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14 April 1948

f

ERRATA SHEET
REPLY OP PROSECUTION TO L'iL'ENSE SUMMATION, PART II

rOHIHi.RA
Pago 1, Lino 15, change "fiat" to "fait."
Page 3, Line 34, change "doterming" t* "determining."
Pago 4, Third line from "bottom, remove the sign "(" "before the vord "however. "
Pp«e 6, Seventh line from the bottom, change "KOSHII" to "KASHII."
P~ge 8, Lino 26, change "rosclution" to "resolve."
Page 12, Lina 8, change "nobody" to "no body."
Page 13, Lines 19 and 31, change "Chang Chung" to " Clip ng-Chun." ,
Page 13, Last lino, ch nge "Skeh" to "Shek."

ITAGAKI
«

Page 1, 2nd Paragraph, line 4, change "1938" to I'1931." 
Page 2, Line IS, change "out" to "our."
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14 April 1948

ERRATA SHEET

REPLY OF PROSECUTION TO "K'ENSE SUMMATION, PART II

IOHIHaRA

1. Pago 1, Lin« 15, change "fiat” tc ‘‘fait."

2. Page 3, Line 34, change "dotarming" to "determining."

3. Page 4, Third lino from "bottom, remove tho sign "("
before the vord "hoVever."

4. P séc 6, Seventh line from the bottom, change "KOSHII" 
to "EASHII."

5. P-ge 8, Lino 2fi, change "roselution" to "resolve."

6. Pago 12, Lin^ 8, change "nobodj'" to "no body."

7. Page 13, Linos 19 and 21, change "Cheng Chung" to 
"Chpng-Chun."

C. Page 13, Last lino, ch nge "Skeh" to "Shek."

1. Page 1, 2nd. Paragraph, lino 4, ohange "1938" to "1931. 
3. Pago 2, Lino 18, change "out" to "our."
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May It Please The Tribunal:

1, In  i ts  f in a l  reply the prosecution w i l l  not fo llow  

the tra d it io n a l or orthodox pattern of d issecting and analyzing  

the f in a l arguments of the defense in  great d e ta i l .  Such an 

approach would serve no useful purpose in  th is  proceeding. To 

point out s p e c ific a lly  item by item each misstatement of fa c t ,  

each misquotation, each misleading summation of evidence, each 

untenable inference and to re fu te  and answer them one by one 

would be o f value to th is  Tribunal only i f  the contentions 

sought to be established through th e ir  use presented a va lid  

defense to any issue now before the T ribunal. But they do not 

accomplish th is  purpose. I f  we should assume fo r purposes of 

argument that each of the erro rs , whether of fac t or of in fe r 

ence, were true and v a lid , we would s t i l l  be compelled to con

clude that e ith e r they f a i l  to establish  the contentions sought 

to be established or th at any contention established by th e ir  

use is  not a defense to the charges being considered by the 

T ribunal. Under such circumstances to attempt to make a de

ta ile d  rep ly  on a l l  errors no matter how minute and no m atter 

how in s ig n ific a n t would be an act of d isservice to the Tribunal 

and by beclouding the fundamental issues in  th is  case would 

unwarrantedly increase the already heavy burden ol' th is  T r i 

bunal. Under these circumstances the prosecution a t th is  

time w i l l  l im it  i t s e l f  so le ly  to a consideration o f the major 

contentions presented by the defense arguments.



Page 2
2. By e lecting  to fo llow  th is  broader p o licy  the 

prosecution does not in  the le a s t wish to intimate that the 
f in a l arguments o f the defense do not contain s ig n if ic a n t and 
important errors of fa c t and of argument. Even a cursory 
reading of any portion of the defense summation makes i t  pa
tent that the defense summations contain many errors and mis
statements and include much m ateria l that is  not in  evidence 
before the Tribunal. A care fu l check of the defense arguments 
against the record d isc loses that the misstatements, d is to r 
tions and other errors are so numerous and that so much 
m ateria l which has been s p e c if ic a lly  rejected as evidence by 
the Tribunal has been included that the r e l ia b i l i t y  of the 
en tire  summation is  to a large extent destroyed. These errors, 
misstatements, d is to rt io n s  of the record and statements based 
on re jected m ateria ls are not iso la ted  phenomena appearing 
in te rm itten t ly  throughout the vast body of the text of the 
defense arguments but permeate i t s  en tire  structure as a 
cancerous growth. In ce rta in  sections these matters are so 
in e x tr ic a b ly  integrated in to  the whole of the argument that 
any attempt to separate the bad from the good completely 
demolishes the en tire  argument.

3. The fact that the defense summations contain 
much m ateria l adm ittedly not received in  evidence has a l
ready been noted by th is  Tribunal and repeated d ire c tion s  
have been given that i t  be deleted. However, the use of
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rejected  material has not been lim ited  to those instances 

where reference to re jec tio n  has been made and the fac t is  

thus c le a r ly  made apparent. In  fac t such instances are d is 

t in c t ly  in  the m inority . On the whole the practice  has been 

widespread to include those m aterials without reference to  

the fa c t that they had been rejected along with m aterials in  

evidence and without c itin g  any au thority  fo r the statements 

made. The China Phase of the General Summation is  notorious 

in  th is  respect. This lengthy section contains few c ita tio n s  

to the record. Statements of fa c t are made fo r page a fte r  

page without any attempt to show th e ir  basis in the evidence. 

Some of the statements of the fa c t could be authenticated  

from the record through an incommensurate expenditure of 

labor and tim e. Others might be found to have some support 

in  the evidence but could be shown c le a r ly  to have been 

taken out of the context in  which they appear. Others could 

be shown to have been taken from m aterials rejected as e v i

dence by the Tribunal. S t i l l  others have no basis whatso

ever e ith er in  the record or in  the re jected  documents but 

e x is t so le ly  as unwarranted statements, charges and asser

tions of the author. I f  the few c ita tio n s  noted in  th is  sec

tio n  are checked one finds that in  p ra c tic a lly  evepy instance 

e ith e r the c ita tio n  does not support the statement made in  

any respect, or that the statement has been completely 

divorced from the context, or that the c ita tio n  only supports 

one unimportant statement of fa c t in  a series of otherwise

I;
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unsupported and unsupportable statements, or that a simple 
statement of fa c t has been blown up to such proportions that 
the basic fact is  no longer recognizable. I f  there be elim inated 
from th is  section a l l  matters not in  evidence there is  le f t  only 
a few statements o f fa c t, which on the whole are not in  dispute 
and which f a l l  fa r  short o f estab lish ing  the propositions fo r  
which they form the basis.

4. The in c lu s ion  of m aterials not received in to  e v i
dence is  the le a s t objectionable of the techniques employed by 
the defense in  th e ir  summations. A more objectionable and a 
more in s id ious practice has been the use of only ce rta in  por
tion s of the defense evidence in  order to estab lish  the defense 
contentions. We are not here quarreling with the proposition 
that i t  is  the duty of defense counsel to present h is  c l ie n t 's  
case in  the most favorable lig h t .  We are not p a r t ic u la r ly  con
cerned with e ith e r the practice of c u llin g  b its  of evidence 
out of the prosecution evidence divorced from context or with 
the practice o f ignoring completely derogatory evidence brought 
out on cross-examination of defense witnesses. We are, however, 
c a ll in g  attention  to the technique used of c u ll in g  out b it s  
from defense documents and from the d ire c t examinations o f de
fense witnesses, and ignoring other evidence in  those same docu
ments and in  those same d ire c t examinations, (often in  the same 
sentences) which a lte r  the en tire  purport and meaning o f the 
defense's own evidence. In order to support the contention 
of the section of the General Summation e n tit le d  "Japan was



Provoked In to  A War of Self-Defense” , various defense documents 

and the d ire c t testimony of various defense witnesses are c ited  

to  establish  that the various economic measures taken by Japan 

were solely fo r c iv il ia n  purposes and the development o f a
I

peace time economy. However, when these defense documents and

a ff id a v its  are examined, in  instance a fte r  instance they show

th a t the document disclosed or the witness te s t if ie d  th a t the

development of the peace time economy was only one of the

reasons fo r adopting the economic measure. In  each instance
a

m ilita ry  preparations are given as the basic reason. This

4sT. (13 Compare defense statement in  J Par. 29, th a t the 
Automobile Industry Control Law was introduced in to  D ie t fo r  
the production of automobiles for the general people, alleged  
to  be supported by E xh ib it 2778k T. 25002-4, with reasons 
given in  the same e x h ib it that the industry was indispensable 
to  secure national defense and that i t  was urgent to estab
l is h  i t  to complete national defense.

(2) Also compare statement of SAKURAUCHI c ited  in  J 
Par. 32, alleged to be supported by Ex. 2779» T . 25005-7 with  
the same ex h ib it which shows that the problem of s ta b iliz in g  
the peoples1 lives  was considered together with the national 
defense question.

(3) Compare statement in  J Par. 38 found in  Ex. 2797, "
T . 250 93  with statement found in  the same exh ib it a t T . 25093-4 
th a t the expansion of heavy industry was closely re la ted  to  
the requirements of the m ilita ry  services and that an increas
in g ly  large proportion of Japan's resources was s tead ily  d iv -  
verted in to  the strateg ic  industries to the detriment o f home 
industries  and the export trade.

(4 ) Compare statement in  J Par. 42 th at Iron  and S teel 
Industry B i l l  was to  promote s e lf-s u ffic ie n c y  including the 
development o f fu rther overseas markets, fo r whirh E x h ib it 
2 7 8 IA , T . 2 5 0 1 3 - 5  is  c ite d , with fu rth er statements in  the 
same e x h ib it that liq u id  fuels were indispensable to  national 
industry and defense and that the b i l l  would promote indus
t r i a l  development and national defense.

(5 ) For fu rth er examples o f the same technique, compare 
statement on J Par. 43 as to Exhibits 2786 and 2 7 8 7 , in  J Par. 
45 as to E xh ib it 2 7 9 2 k . in  J 48 as to Ex. 2793, in  J Par. 51 
as to Ex. 279?A, in  J Par. 58 as to Ex. 2 7 9 6 k , in  J Par. 60 as 
to  Ex. 2796b , in  Par. 62 as to Ex. 2777k  with the exh ib its  
themselves. In  each instance national defense features pro
m inently as a reason fo r the measure but no mention of th a t 
fa c t as disclosed in  these defense documents is  mt anywhere 
In  the summation.
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technique succeeds in  building up a wholly fa llac io u s  conten

tio n  which has no support in  the defense’ s own evidence*

5» Bearing in  mind as a general warning the consider

ations mentioned with respect to the basic statement o f facts  

in  support o f the defense contentions, the prosecution w i l l  not 

discuss fu rth er the numerous errors in  d e ta i l ,  even though 

important and m ateria l, but w i l l  pass d ire c t ly  to a considera

tio n  of the major contentions advanced by the defense. The 

contentions of the defense fo r purposes of analysis f a l l  roughly 

in to  three broad categories: (1) The contention th at the

prosecution has fa ile d  to sustain the burden of establishing  

i t s  case; (2) the various contentions on questions of law and 

(3 ) the a ffirm ative  and personal contentions.

A0 The defense contention th at the prosecution has fa ile d  to  
estab lish  i t s  case.

6. I t  may seem somewhat strange that we should 

separate fo r purposes of discussion the two fac tua l elements 

of the defense arguments and interpose between them a discus

sion of th e ir  arguments on the law. This is  being done not 

because the fac tua l content of the case requires d iv is io n  but 

because the approach of the defense to th e ir  f i r s t  contention  

th a t the prosecution has fa ile d  to sustain the burden of 

estab lishing  i ts  case is  unique in  character and can be most 

e a s ily  weighed by being considered from th at viewpoint. In  

attempting to establish  th is  contention the defense has fo r



the most part not concerned i t s e l f  with disputing the basic fac ts  

established by the prosecution evidence and confirmed in  large  

measure by the defense's own evidence or with a re fu ta tio n  o f 

the inferences lo g ic a lly  deducible from those fa c ts . They have 

not been concerned with showing th at these facts and inferences 

f a i l  to estab lish  a l l  the constituent elements of the crimes 

charged. Their attack has been lim ited  fo r the most part to  

an attack upon the nature o f the evidence and on the prosecution#

7# We pass over as unworthy o f reply and quite be

neath the d ig n ity  o f any court, and p a rtic u la r ly  th is  T ribuna l, 

the charges o f uneth ical conduct against the prosecution made 

from time to time in  the defense arguments. I f  the arguments 

o f prosecution counsel are unsound they w i l l  not as s is t the 

Tribunal in  determining the case, and the use o f opprobrious 

ep ithets against counsel w i l l  not render the arguments any 

more unsound. But i f  the arguments are sound and f a i r ly  

supported by the evidence, the use of approbrious epithets  

against the prosecution does not weaken the v a lid ity  o f the 

arguments but only reveals th e ir  strength.

8# The attack o f the defense upon the prosecution 

evidence ha's been o f a highly technical nature and the accep

tance of th e ir  contentions would mean the complete abandon

ment by th is  Tribunal of the p la in  mandate of the Charter 

th a t a l l  evidence having probative value be admitted. In  each 

case of an attack upon the prosecution evidence the defense 

have proceeded upon the theory that the fa c t th a t an item of 

evidence might be excluded under the technical ru les  of



exclusion of evidence in  an Anglo-American court is  proof th at 

the item of evidence has no probative value. However, th is  is  

inconsistent with the basic theory underlying the technical 

ru les  of exclusion in  those courts. The purpose o f those 

ru les  is  not to exclude evidence of a non-probative character. 

This is  amply covered by the broader ru les  which exclude i r r e 

levant and immaterial evidence. The purpose of such ru les is  

to  exclude evidence of a probative character which would be 

otherwise admissible e ith e r because of some public policy or 

because of a fear th at such evidence could not properly be 

assessed and weighed by the untrained t r i e r  of fa c t . We have 

here no public policy requiring the e lim ination  of any proba

t iv e  evidence. We have here no untrained tr ie r s  o f facto

9* Furthermore, as the members of the Tribunal are 

w ell aware, many of the te c h n ic a litie s  asserted by the defense 

are not sanctioned by even a court applying the most s tr in 

gent ru les  of ad m iss ib ility  of evidence. I t  is  a safe assump

tio n  th at no court in  the world could carry on i ts  duties i f  

i t  sought to  enforce as ru les of law the contentions of the 

defense. Even in  the s tr ic te s t  o f Anglo-American courts not 

a l l  hearsay is  excluded. There are numerous exceptions to  

the hearsay ru le . Statements made by co-conspirators in  the 

course o f the conspiracy and statements against In te re s t are 

u n iv e rs a lly  admitted. Y e t, p ra c tic a lly  every piece of e v i

dence introduced by the prosecution and challenged as v io la tin g  

the hearsay ru le  f a l ls  w ith in  one or the other of those two 

exceptions or of both.
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IO« One of the most common charges made against 

certa in  portions of the prosecution evidence is  th a t they are 

made up of items taken from newspapers and other publications. 

This might w ell be a serious consideration i f  we were here 

dealing with items taken from newspapers and other publica

tions published in  countries where the p rinc ip le  o f unlim ited  

freedom of the press was fre e ly  followed and the items repre

sented the unfettered'and uncensored d iscretion  o f the w rite r  

and publisher. That is  not the present case. In  the few 

instances where the prosecution has used items from publica

tions of th is  nature from other countries, i t  has not used 

them fo r the purpose of proving the event but has produced 

them to show o f f ic ia l  Japanese knowledge of the happening 

of the event, a fa c t c le a rly  in fe r r ib le  due to the fa c t  

th a t e ith e r the item was i t s e l f  found in  the o f f ic ia l  a r

chives o f one o f the Japanese Governmental organs or con

tained an o f f ic ia l  acknowledgment of such knowledge. For 

the most part the items of th is  character used by the pro

secution have been taken from newspapers and other publica

tions published in  Japan many of them being taken from 

o f f ic ia l  publications of the Japanese government. With res

pect to those items published in  o f f ic ia l  publications, there 

can be no question. They are o f f ic ia l  government statements. 

We are here try in g  government o f f ic ia ls  fo r the unlawful pur

poses fo r which they used th e ir  governmental powers. There



■: - i l l

can be no evidence of higher p r o b a t i v e  value than the state

ments made o f f ic ia lly  b y  o r  under it s  imprimatur
• v f

to show the unlawfulness of their aci^ons. The items introduced

into evidence from non-governmental Japanese publications must

likewise be considered as o f f ic ia l government statements. The«
prosecution has shown as an integral part of it s  case that the 

Japanese press was not a free press but one that was completely 

dominated and controlled by the Japanese government. The press 

could print only what the government organs permitted and only 

in  the ma.i£ter permitted. I t  is  interesting to note that not 

an iota of evidence has been introduced in  either the general 

or individual phases of the defense to rebut th is prosecution 

evidence. There has not been a single word in  any of the de

fense arguments with respect to the prosecution evidence on 

th is  issue. This uncontradicted, unattacked evidence must 

therefore be taken to be true. In lig h t of th is  evidence 

items from Japanese publications are of significant probative 

value. Such items do not in  fact d iffe r from the ordinary 

o f f ic ia l  government pronouncement. Unless the government 

o f f ic ia ls  desired that these items be published they would 

not have been printed. Under such circumstances they must 

be considered as the o f f ic ia l governmental versions in  the 

same way and to the same effect as. an o f f ic ia l government 

pronouncement put out in  the name of the government.

Page 10
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11. A subsidiary charge in  connection with these 

newspaper items is  that the prosecution has in  the case of 

ce rta in  defendants elected to use a newspaper account o f speeches 

o f defendants when the speeches themselves were a v a ila b le . This 

is  predicated upon the assumption that the newspaper version

is  only a d is to rtio n  of the speech. Whether or not the news

paper versions are d is to rtio n s  of the o r ig in a l speeches is  a 

m atter which th is  court can quickly decide fo r I t s e l f  by com

paring the various items with the speeches. But assuming that 

the charge th at the newspaper item is  a d is to rtio n  is  tru e , we 

must not fo rg et th at the d is torted  newspaper version is  ju s t 

as much a governmental act as was the o rig in a l speech delivered  

in  the D ie t. I t  was published in  the way th a t the governmental 

a u th o ritie s  wanted i t  to be published. I t  has therefore in  » 

weighing government acts probative value equal to that o f the 

speech I t s e l f .

12. The defense challenges the prosecution evidence

on the ground that I t  is  mostly documentary and th at few w it-
»

nesses were produced to te s t ify .  The inference which they 

desire the Tribunal to draw is ,  of course, th a t the prosecution 

could not fin d  witnesses to  establish th e ir  contentions. What

ever m erit the argument o f such an inference may have before a 

ju ry , i t  is  unworthy of being advanced before th is  Tribunal.

The prosecution case is  mostly documentary because the prosecu

tio n  has followed the theory that a documented case is  the 

strongest case based on the w ell-established p rinc ip le  o f law
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that when a matter has been reduced to w ritin g , the w riting  

is  b etter evidence of i ts  contents and the fac ts  than the oral 

testimony of any witness. The s ile n t witnesses in  a case — 

the documents — are more re lia b le  witnesses than the l iv in g  

witness. They are not subject to any of the human f r a i l t i e s .  

They t e l l  th e ir  story and neither add to nor d etract from i t .  

They do not fo rg et. They cannot be caught unawares. They 

speak fo r themselves and are not affected by what others may 

say about them. Unless a lte red  by human agents they do not 

change th e ir  story. Even when altered  they reveal the complete 

story of th e ir  a lte ra tio n . This defense contention is  one of 

the most curious arguments that has ever been presented to  

any Tribunal. What better evidence could there be of a plan 

of aggressive warfare than the very plan its e lf?  Could any 

witness speak with greater strength and more conviction than 

the w ritten  plans and orders fo r the p rin ting  of occupation 

currency fo r use in  the Southern regions dated more than nine 

months before war began?

1 3 . I f  there were ever any doubts th a t documentary 

evidence is  the best evidence, those doubts should forever be 

la id  to rest by the events of th is  case. We have seen in  th is  

courtroom one of the key arch itects of the demands made on 

China through Germany in  December 1937 - -  the defendant KIDO —
g

state  th a t he could not remember these terms. I f  one of the 

p rin c ip a l d ra fte rs  of the demands could not remember the terms,

13a. T. 31,^23-5
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what witness could there be who could as adequately describe

to th is  Tribunal those terms as could the o f f ic ia l  document

containing them? One of the most in te resting  examples o f the

su p erio rity  o f documentary evidence over that o f a liv in g

witness is  found in  connection w ith the series of telegrams

sent by Consul KUWAJHIA to the Foreign M in ister w ith respect

to  the a c t iv it ie s  of DOHIHARA and others in  bringing Pu-Yi to

Manchuria. These were a series of o f f ic ia l  reports to  the

Foreign O ffice  fo r  the information and use o f th at o f f ic e . In

order to  b e l i t t l e  the strength o f th is  evidence,KUWAJIMA was

produced by the defense and he te s t if ie d  th a t h is inform ation

was received from any source ava ilab le  such as newspapers,
b

conversations w ith  Japanese and Chinese and rumors. In  short 

KUWAJIMA attempted to undermine his own o f f ic ia l  reports by a 

blanket statement of the source of his inform ation. Unfor

tu n a te ly , KUWAJIMA completely forgot that in  each instance in  

his reports he had disclosed the source of the p a rtic u la r  

piece o f inform ation he was then transm itting and had been 

very carefu l to  d istinguish  between those items based on 

rumor, or newspapers and those based on more re lia b le  sources

of inform ation. Of nine reports submitted by him on these
c

a c t iv it ie s  only two originated from newspapers. The evidence 

contained in  those two is  la rg e ly  corroborated by the remain

ing reports and other evidence. Of the remaining seven, two
d

are based on conversations with DOHIHARA, two are based on

12k*
c.
d.

Ex. 3179, T .2 8 ,649-93
Ex. 202, T . 4,375; Ex. 293, T . 4,376
Ex. 2 8 9 , T . 4,364; Ex. 290, T . 4 ,3 6 7



conversations with representatives of the Japanese army, one
f

is  based on a conversation with Yao Chen, one on a conversa

tion  with Cheng Chui,the son of the puppet Prime M in ister of 
g

Manchukuo, and one is  an overa ll report based on a secret

investigation  made by KUWAJIMA, which he stated was supported
h

by "unmistakable proof." With respect to the la s t  item , since 

KUWAJIMA was w ell aware of the differences in  value of sources 

of inform ation, he can hardly be said to have meant rumors 

when he spoke of unmistakable proofs, especia lly  in  view of the 

fa c t that he was reporting o f f ic ia l ly  to his superior on a serious 

m atter. The documents themselves are thus much more specific  

as to the sources of information than KUWAJIMA's general 

statement. They are likew ise much more accurate than 

KUWAJIMA's generalized and concluslonal statement in  response 

to the broad question of what methods he had employed in

securing the inform ation sixteen years e a r l ie r .  KUWAJIMA had
(

to  admit th is  fa c t .  When asked by the President i f  he had any 

reason to doubt the accuracy o f h is reports to Tokyo in  E xh ib it 

28 9  regarding his personal ta lk  with DOHIHARA, the witness 

answered that he had no reason to doubt. A fter the prosecu

tio n  counsel read to him part of Exhibit 300 perta in ing to his  

ta lk s  w ith DOHIHARA, he te s t if ie d  that he had nothing more to
3

answer. The testimony of KUWAJIMA has therefore added nothing 

to what the Tribunal already knew with respect to each document 

from the documents themselves. His testimony has not advanced 

the case in  any p a rtic u la r .
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14, This same argument has been repeated in  another 

form. The Tribunal is  repeatedly requested to ignore the 

documentary evidence Introduced by the orosecutlon because 

certa in  defense witnesses have te s t if ie d  to the contrary and 

the prosecution has not cross-examined those witnesses. 

Throughout the course of the presentation of the defense 

evidence the orosecution again and again made I t  c le ar th at 

i t  was not cross-examining certa in  defense witnesses because 

th e ir  cross-examination would not fu rther the proceedings in  

any manner whatsoever. For a t leas t two reasons, both of 

which are c le a r ly  apparent from the defense evidence, i t  was 

useless to indulge in  lengthy cross-examination o f many 

defense witnesses. In  the f i r s t  place the prosecution evidence 

already introduced was la rg e ly  made up of o f f ic ia l  documents. 

These documents spoke for themselves. Nothing that the 

witnesses might say could a lte r  or change th e ir  meaning in  

any p a rtic u la r . I f  the testimony of any witness was contra

d ic tory  o f the o f f ic ia l  documents, nothing was to be gained 

by his cross-examination. He was already impeached by the 

documents themselves. To have gone through the fo rm a lity  of 

cross-examining him on documents already in  evidence and known 

to the defense before the witness took the stand would have 

been a sheer waste o f time and contrary to the express wish 

of the Tribunal. Accordingly, the prosecution adopted in  

l ie u  of cross-examination the time-saving practice of giving  

reference to the documents already in  evidence which contra-
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dieted the witness. In  the second place in  many instances i f  

the testimony of the defense witnesses is stripped of the con

clusions and opinions of the witnesses, the hard core of fa c t
f

remaining d ire c tly  corroborates and suoplements the prosecu

tio n 's  evidence. Under such circumstances to have cross- 

examined the witnesses on th e ir  opinions and conclusions, 

espec ia lly  a fte r  the Tribunal had made i t  c lear that i t  was 

disregarding these added features, would have served no purpose 

whatsoever.

15. The defense fe tis h  on the question of witnesses has 

been carried  even fu rth e r . They assert or intim ate th at the 

prosecution had the duty to c a ll certa in  named JaDanese w it

nesses who have peculiar knowledge of certa in  events or ce rta in  

defendants. They charge that the Droseeution fa ile d  to do th is  

because i t  w ell knew that the testimony of these people would 

be favorable to the defendants. This argument is  a weapon 

which is  much more dangerous to the attacker than to the 

attacked. The Drosecution knows of no duty which requires i t  

to c a ll  witnesses favorable to the accused» especia lly  where the 

witness is  known and is  availab le  to the defense. A ll of these 

witnesses were in  Japan and they were a l l  known to the defense. 

Yet the defense did not see f i t  to c a ll them. I f  th e ir  

testimony was so v i.ta l to the defendants, and i f  th e ir  testimony 

would have been so favorable to the defendants, as is  intim ated , 

i t  is  not a t a l l  u n fa ir to inquire why they were not ca lled  by 

the defense.
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16. F a llin g  in  th e ir  attack uoon the prosecution's 

documentary evidence, the defense next turn th e ir  a ttack upon 

the prosecution witnesses. These attacks are not lim ite d  to 

discrepancies in  the testimony or to  contradictions or to  

matters to be found in  the record. They are on the whole 

based on matters outside the record and in  many instances they 

are made in  complete disregard o f the record. This e n tire  

process can be illu s tra te d  by the attacks on three of the 

p rin c ip a l prosecution witnesses.

17. The most In teresting  attack made upon a prosecution 

witness is  th at made on General TANAKA, Ryukichi. He is  

charged with being a professional witness, o f having 

te s t if ie d  about too many things and with being biased. The 

inference is  therefore that his testimony is  a complete fa b r i

cation unworthy of b e l ie f .  A ll of these charges made against 

TANAKA completely ignore the fa c t that he is  ju s t as much a

defense witness as a prosecution witness. I t  ignores the fa c t
a

th a t he te s t if ie d  on three occasions fo r the prosecution and
b

on f iv e  occasions fo r  the defense. I t  ignores the fa c t th at

he even appeared as a witness fo r the defense during the

general phases and th a t only three of the defendants interposed
c

any objection to h is being so c a lle d . The defense would l ik e  

the court also to fo rget th is  fa c t .  In  many of the summations 

when they desire to use ce rta in  of his evidence which is  

thought to  be favorable to one of the defendants, they have

T. 1945-2177J T. 14,285-422; T. 15,853-951 
T. 22,713-58; T. 22,943-68; T. 29,030-64? T. 29,406-18; 
T. 36,924-5  
T. 22,713



c a re fu lly  designated him each time his name Is  mentioned as 

"prosecution witness TANAKA" even though the testimony re ferred  

to was given as part of the defense case. The defense likew ise

Ignore that TANAKA's wide knowledge of many facts of th is  case
\

was brought in to  the case by defense e ffo r ts . The prosecution 

introduced the witness TANAKA to te s t ify  on a lim ite d  group of 

Issues out of the many Issues in  th is  case — the Manchurian 

and North China events. I t  was the defense who disclosed his  

wider knowledgé through th e ir  cross-examination. The defense 

charge bias because his testimony is  unfavorable to some of the 

defendants and favorable to others and not because they can 

point to  any evidence to show b ias. In  a case of th is  magni

tude I t  is not surprising th a t the testimony of a witness 

should not be equally damaging to a l l .  I t  would Indeed be re a l 

grounds fo r suspicion I f  TANAKA's testimony had tr ie d  to  

Im plicate a l l .  The defense's rea l objection to TANAKA's 

testimony is that unlike most of the Japanese witnesses who 

appeared before th is  Tribunal he te s t if ie d  d ire c tly  and fo rth 

r ig h t ly ,  naming names and fix in g  dates without attempting to  

becloud the Issues with a verbal garnish, and on cross-examination 

answered the questions propounded without attempting to evade.

The defense attack on TANAKA is by necessity a general blanket 

charge. They can point to l i t t l e  that is  s p e c ific . The most 

they can do is  point to an erro r In  a date, a fa c t which the 

witness himself conceded. Such errors do not make a witness' 

testimony untrustworthy esoecia llv  »>»>*« so much of i t  is  con-



firmed by uncontestable documentary evidence.

18 . The charges made against the witness Liebert are in  

direct contradiction to the record. He is  charged with having 

given opinions and conclusions and with having made up his  

figures out of h is head. The charge with respect to conclu

sions and opinions is of l i t t l e  consequence. The Tribunal has 

repeatedly stated that i t  would not consider such matters. 

However, i t  should be noted that despite the Tribunal's state

ment, the defense made Liebert's conclusions a definite part 

of the case. The record of the three days cross-examination 

of th is  witness was p ractica lly  entirely devoted to questions

about his conclusions and onlnlons. The charge that Liebert'si
figures were unsubstantiated and were made up by him shows a '

completely negligent disregard of the record. Most of

Lieb ert's important figurés were graphically illu stra te d  and

the graphs were introduced into evidence as part of h is d irect

testimony. The graphs themselves were reproduced as part of
a

the tran script. Each and every graph shows on it s  face the 

exact source of the figures used. Each of the sources was 

either a government organ or a government controlled organ. 

L it t le  attempt was made to cross-examine Liebert on the source 

of h is  figures although Liebert was w illin g  and prepared to 

answer any sp ecific  question. In one Instance on being 

cross-examined as to a irc ra ft  production, Liebert stated that
I

he had with him a document with some very exact figures on

1 8 * t T . 8 2 8 2 , 8 2 8 6 , 8333» 8335, 8 3 3 8 , 8 3 5 6 , 8357, 8 5 1 8 , 
8556, 8641.



Page 20
a ir c r a f t  from the Japanese government which had been summarized

b
in  h is d irec t testimony* As soon as th is  disclosure was made,

the matter was dropped and no e f fo r t  made to examine the paper.

Notwithstanding th is , L lebert is  accused of not substantiating
c

his a ir c ra f t  figu res . This en tire  attack is  a belated thought. 

The defense never had any doubts as to the o f f ic ia l  character 

or the accuracy of L ieb ert's  figu res . They so stated in  open 

court. During the direct-exam ination of the witness OWADA 

during a general phase, Mr. SHIOBARA, when in v ited  by the 

President to have the witness deal w ith Mr. L ie b e rt's  fig u re s , 

stated:

"Mr. L iebert's  testimony was based mostly 
on the m aterials which he had obtained from 
the Japanese government, and as fa r  as the 
figures are concerned they are mostly 
correct."d

19. The attack on the witness B allantine is  of a more 

insidious character. Although we might devote considerable 

time to examining the various unwarranted statements made in  

the defense summation on the diDlomatic negotiations with the 

United States p a rtic u la r ly  in reference to Mr. B a llan tine , 

one example w il l  su ffice  since i t  is i l lu s t r a t iv e  of the whole 

document. In  the cross-examination o f Ballantine. on the 

question of equality  of commercial opportunity, the following  

questions and answers appear:

"Q. Now, in  view of those proposals and con
versations, did not the Department of 

State consider that there had been a meeting 
of minds on th is  point subject only to securing 
the a u th o rita tiv e , that is  to say, the w ritten  
provisions to that e ffe c t from the Japanese 
Government?

18b. T. 8640-1
c . (Defense Sxunmation J , p. 30)
d . T. 18,268
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"A* The fa c t of the matter is we never got a

reply to our memorandum of November 15, and 
Kurusu, on November 18, made statements to the 
Secretary which threw doubt on how fa r  the Japanese 
Government could ever go in  the m atter.

"Q, W ill you t e l l  us as well as you are able to 
remember what those statements of Mr,

Kurusu were?

"A. That statement is in the record of the memor
andum of conversation. My reco llec tion  is  

that he said that a t the present time the Japanese 
Government couldn't do anything about exchange 
controls that they had imposed in  China, that he 
could make no promises as to what the Japanese 
Government could do a fte r  the war, and th a t he 
made no d e fin ite  reply when the Secretary of State  
asked whether the Japanese Government could commit 
i t s e l f  in  p rin c ip le  to these points.
" I  should prefer to have that taken d ire c tly  
from the record, fo r I  am not sure of my memory 
always.“3

On the basis of th is  testimony i t  is charged th a t B allan tine
b

was evasive and unresponsive. His en tire  answer is  p la in ly  

and d ire c tly  responsive to the question asked. His answer is  

c lear that there had been no meeting of minds because of Mr, 

KURUSU's statements made on November 18 and he repeated th e ir  

contents. C erta in ly  his statement that he preferred to have 

KURUSU's statement taken d ire c tly  from the memorandum of the 

conversation does not reveal any evasiveness. I t  only re fle c ts  

the extreme care fo r accuracy with which Mr. B allan tine t e s t i 

f ie d  and his w illingness to be corrected i f  in  e rro r. However, 

th is  very meticulousness fo r accuracy is  made the basis of an 

ins inuation , i f  not a charge, that Mr. B allantine was ly in g . 

The defense go on to say: “ I t  was seemingly w ith good reason

19a. T. 10,942-3
b , (Blakeney Par. 27) Defense Summation K, Par. 27
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that he d istru sted  his memory; for  no such record has been

produced. Had i t  been, we might reasonably expect to find

that in  the lig h t  of i t  Mr, B a lla n tin e 's  statement o f the

e f f e c t  of KURUSU's language would be subject to the q u a lif ic -

tion s with which one must u sually  accept h is co n c lu sio n s,“

Whatever inference may be made because of the prosecution

fa ilu r e  to produce that record, i t  i s  subject to a counter

inference against the defense, Mr, B allantin e id e n tif ie d  the

exact record and counsel knew where i t  was to  be found. The

fa ilu r e  o f the defense to produce the record under such

circumstances can be inferred to in d ica te  that the record

mentioned did not contradict Mr, B allantine but in  fa c t

v e r if ie d  h is  statem ents. I f  i t  did not, i t  would have been

produced by the defense. In th is  part o f i t s  case the defense

undertook to  cover every facet o f the case not already covered

and i f  the record b elied  Mr, B a llan tin e , i t  would have been

produced. We need not re ly  alone on an inference from the

non-production by the defense of the record. The defense

i t s e l f  introduced in to evidence an excerpt from the memorandum

o f November 1 8 , 1941, ca refu lly  deleting  from the excerpt any
c

and a l l  matters dealing with trade eq u a lity . I f  the excised  

portion  had contradicted Mr, B allantine in  any particu lar i t  

would not have been exc ised . The only perm issible inference  

i s  that the excluded portion o f the memorandum f u l ly  supported 

Mr, B a lla n tin e ,



20. Y/hen the defense depart from th e ir  usual procedure 

o f attacking the probative value o f the Drosecution evidence 

and turn to consider the fa c ts  estab lish ed  by the evidence and 

the in ferences to be drawn therefrom, i t  is  s ig n if ic a n t  to  note 

that they ignore en tire  section s o f the evidence, or trea t i t  

very l ig h t ly  or trea t i t  as being p a rticu la r ly  applicab le only  

to  one individual defendant. In th is  connection i t  should 

also  be noted that large portions o f relevant evidence in tr o 

duced by the defense i t s e l f  are lik ew ise  ignored. For example 

the defense summations are s ig n if ic a n t ly  s i le n t  about the 

various plans for the p o l i t ic a l  and economic domination of 

Manchuria. Yet i t  i s  that p articu lar group o f plans which shed 

most l ig h t  on the purpose behind the se r ie s  o f events that 

occurred in  that portion o f China and give sp ec ia l meanings

to subsequent events in wider areas of the globe. This is 
symptomatic of the entire defense approach to the prosecution 
case. Not only has the defense Isolated certain portions of 
the prosecution evidence by failing to consider it but they 
have persistently applied the technique of examining those 
portions of the prosecution evidence which they do consider 
solely as individual items of evidence completely divorced 
and isolated from each and every other Piece of evidence.

21. I t  i s  th is  attempt to  consider each p iece o f prose

cu tion  evidence as an Iso la ted  Phenomenon which has led  the 

defense to dwell on arguments paten tly  fa l la c io u s . For
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example in  the Manchurian phase of the general summation i t

i s  argued that s in ce  the Drosecution evidence shows that in

1937 in  Manchuria there was oroduced 1,800,000 lb s of poppy

seed and sin ce  the evidence a lso  shows that to  meet the demand

o f opium users in  Manchuria 6,000,000 lb s  o f  smoking opium

were used , i t  i s  c lear  that Manchuria was not producing enough

opium to meet i t s  requirements and therefore the prosecution

contention  f a i l s  because of im p o ss ib ility . Leaving aside the

fa c t  that the 1937 Manchurian crop o f poppy seeds was 2,800,000
a

lb s and not 1 ,800,000 lb s as sta ted  by the defense, i t  is  

obvious that the defense here has fa lle n  in to  one o f the 

commonest errors in  the f ie ld  of s t a t i s t i c s .  They are 

endeavoring to compare two d iffer en t items without consider

ing the most important s t a t i s t i c a l  factor of corre la tion

which would make them comparable. The comparison i s  u se le ss/
unless we a lso  know how much smoking opium i f  any can be 

derived from one fixed  unit o f poppy seed s. There was e v i

dence in  the record that raw opium i s  only one of the
b

ingred ients of smoking opium. There was a lso  evidence In

the record that adulteration  was a lso  practiced with respect 
c

to  n a rco tic s . The defense comparison does not account for  

these fa c to r s . I f  the defense had considered the other 

evidence as to  opium in  Manchuria — the increasing production  

and s a le s ,  the increasing addiction  among young peop le, the 

great exports o f opium from Manchuria — they would have

c .

T. 4,739-40  
Ex. 374, T. 4,675  
Ex, 397, T. 4,796
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become aware that there must be some fa lla c y  In th e ir  argu

ment. There was su ff ic ie n t  evidence to put them on inqu iry. 

And, inquiry would have immediately brought to  th e ir  

a tten tio n  the simple known fa c t which i s  contained in  any 

good standard encyclopedia that opium is  not derived from 

the poppy seed. The poppy seed i s  the only part o f  the 

poppy plant from which opium cannot be obtained. The only 

purpose the poppy seed serves in  the production o f opium i s  

to produce the plant from which opium is  Droduced. When we 

consider the in fin ite s im a l weight o f the poppy seeds 

produced by ju st one o f these fam iliar p lants in  comparison 

with the weight of the rest of the p lan t, from a l l  o f which 

opium can be produced i t  becomes immediately c lea r  that the 

crop o f poppy p la n ts , which produced 2,800,000 lb s of poppy 

seeds would have a weight at le a s t  a hundred tim es as g rea t. 

A ll of th is  tremendous weight i s  opium Droduclng m ateria l.

The seeds were only the foundation for an even larger crop 

o f poppies in  1938*

22. The prosecution case cannot be rebutted by 

examining s p e c if ic  b its  o f evidence in  is o la t io n  as though 

the various p ieces o f evidence are unrelated to  each other. 

The nrosecution cannot subscribe to the defense th e s is  .that 

the whole i s  only the sum of i t s  parts. Whatever merit th is  

axiom may have in  the f ie ld  of Euclidean geometry, i t  i s  of  

no v a lid ity  in  the f ie ld  of human action  and human r e la t io n s .
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The law with respect to one of the crimes which th is  court 

i s  now trying expressly  repudiates that p roposition . The 

en tire  law o f conspiracy i s  predicated upon the fact that 

the combined action of two or more persons is  more dangerous 

to  peace and order than the to ta l of each of the persons 

acting in d iv id u a lly . Human acts do not e x is t  in  is o la t io n .  

They have a place in  time and th e ir  meanings d if fe r  depend

ing upon the circumstances under which they are carried out. 

Their s ig n ifica n ce  i s  only comprehensible in  terms o f a l l  

the circumstances surrounding them. They are a t the same 

time the products of a cts  which have preceded them and are 

the gen esis of other acts which fo llow . In assessin g  the 

importance o f any p articu lar act or in determining i t s  

sig n ifica n ce  we cannot therefore ignore contemporaneous 

acts and other acts which precede and fo llow  i t .  An act 

in  i t s e l f  may seem innocuous but when viewed from the 

point of view of i t s  time and other a c ts , i t  may take on 

a s ig n ifica n ce  of the highest importance. A program for  

the expansion of major in d u stries by Japan in  1937 may 

appear on i t s  face to  be a com pletely innocent plan for  

the improvement o f industry. However, i f  th is  Plan 

s p e c if ic a l ly  s ta te s  that i t s  purpose i s  to  carry out 

another plan which i s  a plan for the production o f war 

m ateria ls , the f i r s t  plan must be reconsidered in  the l ig h t  

of the second. And i f  we find  that sh ortly  preceding those



two plans there has been a d ecision  in 1936 fix in g  a o o licy  

of aggression as the national o o licy  of Japan, and deter

mining upon an increase in  m ilitary  strength to e ffec tu a te  

that d ec is io n , both of the plans take on a new s ig n if ic a n c e ,  

which cannot be found in e ith er  a lone. I f  a fter  the 

oreoaration o f the Dlans, we find  that Japan has taken a 

se r ie s  o f  concrete measures, which fo llow  the provisions of  

the plans and which, according to  the d efen se 's  own evidence, 

a l l  have the one factor in  common that one of th e ir  purposes 

is  m ilitary  preparation, the concrete measures take on a new 

sig n ifica n ce  both Individually  and c o l le c t iv e ly .  I t  Is 

therefore not without reason that the defense has confined  

th e ir  examination o f the prosecution evidence on the economic 

preparations for war to the various plans and measures as 

Iso la ted  u n its unrelated to  each other. I t  is  lik ew ise  not 

without reason that in  the summation on the diplom atic 

n egotiations with the United S tates that the defense has 

seen f i t  not to  burden the Tribunal with a chronological 

review and an a lysis o f the n eg o tia tio n s. I t  i s  the chronology 

and the circumstances surrounding these n egotiations which 

gives s ig n ifica n ce  to them. I t  i s  only by avoiding con

sidering them chronologica lly  and in  the lig h t  of other 

events that the defense could enunciate a defense which i s  

a perversion o f h is to ry .
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23. The defense have gone far in  applying th e ir  tech n i

que of iso la tin g  particu lar n ieces of evidence* Although 

warning against the danger of considering the n egotiations  

with the United S ta tes separately  from other even ts, the 

argument proceeds to consider these n egotia tion s as com pletely  

iso la ted  and divorced from events transpiring in  Japan, in  

Europe, in  China and French Indo-China — a l l  of which give  

p articu lar s ig n ifica n ce  to  the negotia tions themselves* This 

p articu lar portion o f the defense summation i s  not content to  

is o la te  each p articu lar document* I t  goes even further in  

i t s  e f fo r t  to show that Japan made concessions and examines 

in  is o la t io n  s p e c if ic  parts of a s in g le  document* At th is  

point the prosecution i s  not concerned with whether the 

various changes in  wording made an actual concession . The 

prosecution has already examined these documents and expressed  

.. /«ews in i t s  opening argument. I t  merely wishes to c a l l  

to  the a tten tio n  of the Tribunal that the whole of an idea 

expressed in a document i s  more than the sum of i t s  individual 

sen ten ces. The reaction  of a reader to  a p articu lar document 

Is ju st as often determined by the tenor of the whole document, 

the way i t  i s  put together as i t  i s  by i t s  p articu lar sentences 

and phrases. I t  i s  very often  determined by mrtters outside  

the document i t s e l f .  Whether the United S tates reactions to  

the several Japanese proposals that they presented no rea l con

cessio n s was sin cere .can  only be determined by the en tire  

documents themselves and a l l  the circumstances under which they  

were d e liv ered .

Page 28



24. The anoroach to  the prosecution case by an 

examination of fragments of documents or by the iso la t io n  

of oarticu lar  a cts  i s  no more va lid  or u sefu l than an 

attempt to  a ssess the value as a work o f art o f one of the 

great medieval mosaics by examining each t i l e  in d iv id u a lly  

and separately  through a microscope and then concluding that 

the work was of no value because each t i l e  was in  i t s e l f  

only an ordinary p iece o f colored t i l e  of no SDecial a r t i s t i c  

value. In eith er  case no a tten tio n  i s  oaid to  the n icture  

i t s e l f  and to the concept and design and pattern which give - 

i t  meaning. In neither case i s  a tten tion  paid to the fa ct  

that the many, many comoonent parts .of i t  f i t  together  

n a tu ra lly , or to  the fa c t  that the many parts are in te r 

related  and that a l l  the in terre la ted  parts rec ip ro ca lly  

enhance the meaning of each other or to  the fa c t  that the 

f in a l product i s  an integrated and completed stru ctu re.

25. The prosecution case from beginning to end is one 
complete story. It is a logical story* it is a natural 
story. From beginning to end the events follow inexorably 
one after the other. The method of attack adopted by the 
defense concedes this. They have attacked neither the 
story itself nor its completeness nor its logic. They have 
been concerned only with Darticular sentences completely 
divorced from the text. The Drosecution case is a sturdy 
structure built upon a deep and firm and solid foundation
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of f a c t .  To i t s  destruction  the defense have brought as to o ls  

a microscope and a toothpick . Their task i s  now completed.

The structure s t i l l  stands undamaged. There remains now to  be 

considered the affirm ative contentions which the defense have 

raised  to  determine whether they J u stify  the m odification of 

the Judgment which the fa c ts  estab lish ed  by the prosecution  

case requ ires,

B. The Defense Contentions o f Law.

26. In i t s  opening argument the prosecution attempted 

to a n tic ip a te  the major defense contentions on matters of 

law and demonstrated the fa lla c y  o f a l l  those that could be 

reasonably a n tic ip a ted . No one, however, could be reasonably 

expected to have anticipated  the mass of con trad iction s, the 

untenable th eses , and the wholly abhorrent ohilosphy of 

f u t i l i t y  that the defense has se t  forth  in  i t s  arguments on 

questions of law. I t  i s  most doubtful whether a comparable 

se t  of a lleged  oropositions of law have been propounded 

before any other Tribunal in  the en tire  h isto ry  of Jurispru

dence. The defense arguments on law are p articu larly  note

worthy because o f th e ir  u tter  lack  of con sisten cy . Proposi

tion s are advanced to meet one s itu a tio n  and then abandoned 

in  the next s itu a tio n  and the converse i s  s ta te d . Great 

e f fo r ts  are made to e s ta b lish  a p rop osition , and when i t  

becomes apparent that the reasoning has led them in to  a cu l-  

d e-sa c , equally great e ffo r ts  are made for immediate purposes 

to demolish what they have already tr ied  to prove and to
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esta b lish  the exact opposite of the f i r s t  orop osition . The

Tribunal i s  to ld  that the c o n f lic t  in  China with i t s  t o l l

of m illion s of l iv e s ,  with huge armies on both sid es engaged

in b a tt le  over an area of h a lf  a continent was not a war as

a matter of law because the p arties engaged in  i t  had not
a

Issued d eclaratlonsof war. Yet the Tribunal i s  a lso  to ld

that as a matter o f law the United S ta tes and Germany were

at war in  September 1940, even though n either p arties  had

issued any declaration  and even though not a shot had been 
b

f ir e d . B elligerency  i s  asserted  as a defense to  the murder 

counts and non-belligerency i s  asserted  as the defense for  

the mistreatment o f nrisoners of war in  connection with the 

c o n f lic t s  in  which the murders were committed. T reaties  

are stated  to be mere n ieces of paper without binding e f f e c t  

so that Japan has committed no wrong when she acts in  

v io la t io n  of them. Yet when another nation law fu lly  

renounces a trea ty  in  the very manner provided for in  the 

trea ty  for renunciation, the Tribunal i s  urged to find  

that such a renunciation constituted  both in  fa c t  and in  

law such a menace to Japan that the la t te r  was ju s t if ie d  in  

attacking that f i r s t  nation with armed force as a measure 

of s e lf -d e fe n se . Each and every argument that, the defense 

advances i s  one o f expediency to meet the oroblem of the 

moment.

27. The defense argument by n ece ss ity  must be one o f  

expediency for the moment. That course i s  d icta ted  by the

26a
b
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philosophy upon v/hich they have e lected  to stand and which

they ask , at le a s t  in fe r e n t ia lly , th is  Tribunal to adopt»

In the opening pages of th e ir  lengthy argument the defense

s ta te  " if  i t  (war) can be often  observed as unavoidable

occurrence arisin g  out of so c ia l re la tion sh ip  and b io lo g ic a l

ex isten ce  of human l i f e ,  we must frankly recognize i t  as a

fo rce , l ik e  physical force o f nature, which i s  sometimes
a

beyond human control."  A l i t t l e  further on we are to ld  that

world war i s  a progressive step  taken by the world from the

past to the future and that i t  i s  a revolutionary raanifesta-
b

t io n  of human d estin y . Here in  these few sentences i s  the 

rea l defense which the defendants are attempting to e s ta b lish  

in  th is  case» The re st  o f th e ir  lengthy arguments i s  only a 

se r ie s  o f variations on th is  one underlying theme» The 

defense thus places i t s  re lian ce s o le ly  and squarely upon the 

proposition  that war i s  in ev ita b le  and necessary.

28, Neither the prosecution, nor the great nations 

which i t  represents, can give th e ir  sanction to the abhorrent 

and anarchical doctrine that war i s  in e v ita b le . Wars are 

conceived by men; they are created by men; and they can and 

must be stopped by men. I f  in  the past wars between nations 

have seemed to be inexorably in e v ita b le , i t  i s  not because 

they were an in ev ita b le  part of man's d estin y  and progress, 

but because mankind had not learned to  apply the lesso n s i t

27a. Defense Summation A, p . 5 
b . Defense Summation A, p . 11
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had learned throughout the centuries in i t s  liv in g  together  

in  sm aller communities to the problems o f the la rg est  

community — the in tern ational community. International war 

i s  b a s ic a lly  the application  and use o f p hysical force for  

the so lu tio n  o f d ifferen ces , rea l and imagined, among groups 

o f human beings ca lled  nations arisin g  out o f the fr ic t io n s  

that occur in  the so c ia l re la tion sh ip s o f  those n a tion s. I f  

the argument o f the In e v ita b ility  o f war — that i s ,  the 

im p o ss ib ility  of elim inating the use o f physical force as a 

means o f so lu tio n  o f d ifferen ces between human beings in  the 

in tern ation a l community — has any v a l id ity ,  i t  must s o le ly  

be because there i s  something inherent in  the nature o f man

kind which makes i t  im possible to  elim inate physical force  

as a means o f solving human d ifferen ces . The whole course 

of h isto ry  and c iv i l iz a t io n  teaches us that th is  Is not 

tru e . Mankind has p rogressively  abandoned the use o f force  

and su b stitu ted  peaceful processes o f law and order on an 

ever widening sc a le . Beginning with the sm allest so c ia l 

group, the fam ily, and continuing throughout the hierarchy of 

so c ia l groups of ever-increasing s iz e  — the c la n , the c i ty -  

s ta te ,  the feudal f i e f  and the nation - -  mankind has been 

able to disregard physical force and to so lve the d ifferen ces  

between men and between groups of men by the peaceful 

processes o f  law and order. In each instance he has worked 

out h is  system of law and order and has punished those who 

seek to  redress th e ir  grievances by the use of physical

I
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force and those who d isturb  the peace and order created by 

that system of law and order. There i s  nothing inherent 

in  the in tern ation a l community i t s e l f  which makes the 

elim ination  o f force an im p o ss ib ility . D ifferences neither  

in  race nor in  language nor in  customs have prevented the 

various nations from replacing regimes of physical force  

with regimes of law and order within th e ir  own co n fin es. 

There i s  nothing in  any of these factors which m ilita te  

against nations doing the same thing with respect to  th e ir  

re la tio n s  with each other.

29. Mankind has gone far in  overcoming the p hysical 

forces of nature which in  the past he has regarded as 

in ev ita b le  ca la m itie s . He has learned to  elim inate the  

most v iru len t d iseases and to  prevent th e ir  recurrence.

He has learned to build  h is  build ings so that they can w ith

stand the severest earthquakes. He has learned how to  f i r e 

proof h is  bu ild ings against the holocaust of f i r e .  He has 

learned to build  ships and airplanes that w il l  withstand 

the worst storms. He has learned to  dam h is  r iv ers against 

the ravages of flood s and to u t i l i z e  the waters for h is  own 

enrichment. He has succeeded in  re leasin g  the energy of 

the atom i t s e l f  and i s  now working zea lou sly  to learn  how 

to harness i t  for h is own betterm ent. Is  therefore the  

scourge o f war, the one d estru ctive force to orderly and 

peaceable liv in g  for which mankind is  s o le ly  and e n t ir e ly



resp on sib le , the only d estru ctive force which he cannnot 

elim inate?

30. I f  anything could be more abhorrent than the doc

tr in e  that war i s  in ev ita b le  and beyond human co n tro l, i t  

would have to be the basic theory underlying the d octr in e .

War, according to  the d e fe n se ,is  an unavoidable concomitant o f  

the b io lo g ic a l ex isten ce  o f human l i f e .  I f  we fo llow  th is  

proposition  to i t s  lo g ic a l conclusion, we must find  that 

sin ce the only things which are unavoidably part of the b io 

lo g ic a l ex isten ce  o f human l i f e  are those things including  

eventual death which are necessary for  b io lo g ic a l ex is ten ce , 

then war i s  necessary to the b io lo g ic a l ex isten ce  o f human 

l i f e .  This i s  what the defendants mean when they t e l l  us that 

war i s  a progressive step in  the cosmic process and a 

revolutionary m anifestation o f man's d estin y . This i s  the  

b asic defense which the defendants have pleaded to th is  

court. They do not regard th e ir  acts as crim inal because 

they in  fa c t  regard themselves as benefactors of mankind 

because they brought to i t  war which i s  unavoidable and 

which i s  necessary. I t  i s  in  the l ig h t  o f the subscription  

to th is  philosophy that we must regard the statem ents of 

MATSUI that he regarded the fig h tin g  in  China as the

chastisem ent of a younger brother by an elder and h is
a

p ro testa tion  of h is  great sorrow for those that d ied . I t  

i s  in  l ig h t  o f th is  defense that we must examine the claim  

that th ese  ̂ defendants were men of peace. Can any man who
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proclaims h im self an adherent of a doctrine that war i s  

necessary ever be a man of peace? I t  is  against the back

ground of th is  philosophy that the sp e c if ic  leg a l contentions 

of the defense must be weighed.

31. The defense contentions with respect to the matter

of the Ju risd iction  have added nothing s ig n if ic a n t  to  what

they had already advanced in  th e ir  motions to d ism iss .a t the

beginning of the t r ia l  and se t  forth  no reason why the

Tribunal's d ecision  overruling these motions should be reversed

a t th is  tim e. An attempt is  made to d efine "war crim inals" as
a

those who commit crimes "in a war" and even to  further narrow

the d e f in it io n  so as to  lim it  the term to those who commit
b

crimes "during a war." No reason i s  advanced why the term 

should not be given i t s  more obvious and more commonly under

stood meaning o f those who commit crimes "in connection with  

war". "War crimes" are not lim ited  so le ly  to crimes committed 

during a war but include any crime associated  with or d irected  

to war, whether or not such a war i s  a ctu a lly  in  progress at 

the time of the commission of the o ffen se , or even i f  the plan  

m iscarries and no war actu a lly  r e s u lts .  The t e s t  l i e s  not in  

the time element but in  the in ten tion  o f the perpetrators. The 

defense Ignore th e ir  own evidence that the term was used as 

defined by the prosecution in  the Potsdam d eclara tion . They 

attempt to escape the e f fe c t  of the two en tr ie s  in  KIDO's

U a .
b .

Defense Summation C, p. 4 
Defense Summation C, p . Ç
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diary about the punishment of "those responsible for the

war" by a belated quibble about the tran sla tion  o f the

Japanese term and an improper suggestion as to the sense in

which KIDO used the words, a matter which is  not in  evidence.

The tra n sla tio n  in  the record has never been challenged and

is  in  fa c t  the d efen se's own tra n sla tio n  as w ell as that o f

the prosecution sin ce i t  appears in  KIDO's own a f f id a v it  in  
c

two in sta n ces. Bearing in  mind the tremendous importance 

KIDO has la id  on a lleged  m istranslations o f h is  d iary , the 

use by him in  these Instances o f the same tra n sla tio n  as that 

offered by the prosecution should be f u l l  guarantee that the 

tran sla tion  used expressed the meaning he wished to  convey 

accurately and com oletely. The proposition  estab lish ed  by 

the prosecution that the Charter i s  binding upon the Tribunal 

in  a l l  matters o f ju r isd ic tio n  remains unchallenged and un

a ffe c ted .

32. Likewise in  dealing with the question whether or 

not aggressive war i s  a crime at in tern ational law and other 

cognate q uestions, the defense have presented no new 

contention . However, i t  is  necessary to  c a l l  the Tribunal's 

a tten tio n  to  the m aterials which have been used to support 

the defense contentions and to  the manner in  vmich they have 

been used . On th is  to p ic , as w ell as on others, there are a 

number o f unsupported assertion s of fa c t  and c ita t io n s  from 

w ritin g s , e ith er  which are not o f a le g a l character so as to

âla. Ex. 3340, T. 31,175, 31,178



le g a l w ritin gs, contain a ssertion s of fa c ts  and even surmise

not supported by evidence or recognized as h is to ry . Such

assertion s and c ita t io n s  are m anifestly improper and are
a

unworthy of consideration. With respect to the Kellogg-Briand

Pact c ita t io n s  are made to various contemoorary d iscu ssions

which are alleged  to c la r ify  i t s  meaning. Some o f these were
b

tendered in evidence but withdrawn on the agreement of counsel 

on both sid es that an o f f ic ia l  documei t  o f proper m aterials 

should be supplied to the Tribunal, Subsequently in  accord

ance with the agreement of counsel, the Tribunal was 

furnished with the o f f ic ia l  United S tates publication  e n tit le d  

"Treaty for the Renunciation o f War" which contains a l l  the 

notes exchanged between the p arties to the Pact and a l l  the 

r a t if ic a t io n s . These notes can properly be considered to  

explain  am biguities, which we do not admit, in  the Pact i t 

s e l f .  However, the agreed volume does not contain any 

d iscu ssions in  the United S tates Congress or i t s  committees

or in  the Japanese Privy Council, se lec ted  extracts from
c

which have been quoted in  the defense summation. Even if 
permitted under the agreement of counsel, these extracts  

could not be properly used to explain the Pact. These are 

ex parte and u n ila tera l statements which cannot a f fe c t  the  

other p arties to the Pact. This i s  p a rticu la r ly  true with  

regard to  the Japanese Privy Council whose proceedings were 

not made p ub lic . I t  might w ell be pointed out that much of

32a. See Defense Summation B, pp. 13, 15, 21, 4-0 43, 51»
117, 120.

b. T. 26, 387-93
c . Defense Summation B, pp. 49-51» 55-8 sind J , pp* 1-12 .

be deemed a proper source of the law, or if they are proper



than good. The passage c ited  to  the Japanese Privy Council

enunciates certa in  undisclosed mental reservations with

regard to China, e sp e c ia lly  Manchuria and Mongolia,but s ta te s

that " it  would be more opoortune to  refra in  from making such
d

a declaration  on th is  occasion". Even at the time of 

r a t if ic a t io n  o f the trea ty  Jaoan was contemplating aggressive  

action s in  those regions and Intended to tw ist  the Treaty so 

as not to  in te r fer e  with her p lans.

33* Not only have imoroper m aterials been used, but

a lso  m aterials proper in  every respect have been used as

the bases for propositions they not only do not support but

in  fa c t  wholly and expressly  con trad ict. In d iscussing

Oppenheim's opinion that a s ta te  which d e lib era te ly  orders

the commencement of h o s t i l i t i e s  without a previous declaration

of war or a q u a lified  ultimatum commits an "international

delinquency", there i s  a seriou s m isrepresentation o f a

passage of the author which i s  a lleged  to  contain  a "warning

that in tern ation a l delinquency must not be confused e ith er

with so -ca lled  crimes against the Law of Nations or with
a

so -ca lled  In ternational Crimes." The inference expected

to  be drawn i s  that the v io la t io n  i s  only an in tern ation al

delinquency and not an in tern ation al crime. However, what

Oppenheim a c tu a lly  says in  the passage re lie d  upon (para, 
b

151) is*

32d. Defense Summation B, pp 55-6

33a. Defense Summation B, p . 38 
' b . Oppenheim, 6th Ed., V ol. 1, p. 307

this improper material does the defense position more harm
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•'The comprehensive notion of an in tern ational d e lin 
quency ranges from, ordinary breaches of trea ty  
o b lig a tio n s , involving no more than pecuniary 
compensation, to v io la tio n s  o f international law 
amounting to a crim inal act in the genera]ly accepted  
meaning of the term." 

c
And in para. 153a he says:

"As S tates are the normal subjects of International 
Law. they -  and they only -  are, as a r u le , subjects  
of in tern ational delinquencies. Cn the other hand, 
to  the extent to  which Individuals are made subject 
to  in tern ation a l duties -  and consequently, of In ter
national Law - they are a lso  subjects of in tern ation a l 
delinquencies. This is  the case not only with regard 
to piracy and sim ilar ton ics of lim ited  compass. In 
p a rticu la r , the en tire  law of war i s  based on the 
assumption that i t s  commands are binding, not only 
upon S ta tes but a lso  upon th e ir  n a tio n a ls , whether 
members of th e ir  armed forces or not."

d.
And in  para. 156b he says:

"The r e sp o n s ib ility  of S tates i s  not lim ited  to  
r e s t itu t io n  and to damages of a penal character. The 
S ta te , and those acting on i t s  b eh a lf, bear crim inal 
re sp o n s ib ility  for such v io la tio n s  o f in tern ational 
law as by reason o f th e ir  gra v ity , th e ir  ru th lessn ess , 
and th e ir  contempt of human l i f e  nlace them w ithin the 
category of crim inal acts as generally  understood in  
the law o f c iv i l iz e d  cou n tr ies. Thus i f  the Government 
of a S tate were to order a wholesale massacre of a lien s  
resid en t w ithin i t s  terr ito ry  the re sp o n s ib ility  o f the 
State and of the individuals responsib le for the order
ing and execution of the outrage would be of a crim inal 
character. The preparation and the launching of an 
aggressive war -  now that resort to war as an instrument 
o f national p o licy  has been condemned and renounced in  
solemn in tern ation al engagements must be placed w ithin  
the same category.

"Yet i t  i s  im possible to  admit that in d iv id u a ls , by 
grouping themselves into S tates and thus increasing  
immeasurably th e ir  p o te n t ia l it ie s  for e v i l ,  can confer 
upon themselves a degree of immunity from crim inal 
l i a b i l i t y  and i t s  consequences which they do not enjoy 
when acting in is o la t io n . Moreover, the extreme d ra stic  
consequences o f crim inal r e sp o n s ib ility  of S ta tes are 
capable of m odification in  the sense that such responsi
b i l i t y  i s  add itional to and not exc lu sive  of the in te r 
national crim inal l i a b i l i t y  of the ind ividual g u ilty  of 
crimes committed in v io la tio n  of In ternational Law."

21s.
d

ib id . ,  p. 309 
ib id . ,  pp. 3 2 1 - 2



This c ita t io n  offered  by the defense fu lly  substantiates  

the orosecution contentions.

34. In an a ltern a tiv e  aooroach to the law of the case ,

to escape from the consequences of the fa c t that the various

aspects of aggressive war are crimes in  in tern ation al law,

the defense has se t  forth  an elaborate se r ie s  of le g a l

propositions as ju s t if ic a t io n s  for Jaoan's a c tio n s . For

purposes o f an a ly sis  these prooositions can be divided in to«
four main ca tegories: (1) That à declaration  of war i s  a

sin e qua non to ,the ex istence of a war and without i t  therev, . V
i s  no war and therefore no l i a b i l i t y  for the war i t s e l f  or

I

for any of i t s  consequences; (2) That there may be acts short 

o f war; (3) That an act crim inal a t  the time of i t s  commit

ment may not be punished crim inally  i f  i t  i s  subsequently 

■condoned or r a t if ie d ;  and (4) that an act otherwise crim inal 

i s  ju s t if ie d  i f  committed in se lf -d e fe n se . Of these four 

major defense p rop ositions, only the second and fourth are 

le g a l ly  sound. Whether or not they are applicab le i s ,  of 

course, s o le ly  a question of fa c t .  The d iscu ssion  of the 

fourth w ill  be reserved for la te r  consideration .

v *
35. ‘The‘\£ ir s t  of these defense leg a l oronositlons i s  

an ex ce llen t example of eating one's cake and a lso  keeping 

i t  at the same tim e. The oroposition  advanced has been most 

elab orate ly  worked out and can be stated* as fo llow s: ' A
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declaration  o f war i s  necessary to the ex isten ce  of a s ta te  

o f war; and sin ce Japan did not declare war when in it ia t in g  

any of the h o s t i l i t i e s  which are the subject o f the In d ic t

ment, and sin ce u n t il the P acific  War those whom she attacked  

did not choose to  do so , therefore in law there was no war 

and therefore there could be no war crim es. This argument 

has been carried to the length o f contending that because 

there was no declaration  of war, Hague Convention IV had no

aD plication and prisoners of war captured in  these operations 
a

no p rotection . The fa lla c y  of the proposition  that a 

declaration  o f war i s  necessary to  the ex isten ce  o f war has 

already been discussed in  paragraph E-6 3  o f the prosecution  

summation and what i s  stated  there need not be repeated here. 

Since the fundamental proDOsition i t s e l f  f a l l s ,  the en tire  

structure upon which i t  i s  b u ilt  f a l l s  with i t .  The en tire  

argument shows an apparent confusion between the matter of  

the tech n ica l p o sitio n  of third countries with regard to  

n eu tra lity  because no declaration  of war has been made and 

the fa ctu a l question which determines the commission o f the  

arime o f aggressive war. No organized so c ie ty  permits the 

p a rtie s  to a crime to determine for themselves whether a 

crime has or has not been committed. The defense I t s e l f ,  

a fte r  e lab orate ly  presenting i t s  argument, admits i t s  fa lla c y  

when they s ta te :

M a . Defense Summation C, pp. 31-2
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"The inescapable conclusion, consequently i s  that 
'undeclared war' stip u la ted  in  the Charter can 
only mean such h o s t i l i t i e s  as mentioned which in  
the in ternational le g a l concept r is e s  to  the 
stature of war though undeclared; or in  other words, 
war which except for the formal declaration  Is  
id en tica l in  a l l  e s se n tia ls  and consequences with a 
declared war and not lacking in  any other elem ent. 
Measures short o f  war and undeclared war are not 
equivalents."

The defense in  e f fe c t  admit the v a lid ity  of the prosecution  

contention and accordingly s h if t  to th e ir  second ground 

which would ju s t ify  Japan's action  as measures short of war.

35A, Admittedly, International Law has recognized  

certa in  types of h o s t i le  acts as lawful measures short of 

war. These types are confined within narrow l im it s .  A 

l i s t  and d iscussion  o f measures short o f war recognized by 

In ternational Law i s  to  be found in  Oppenheim, 6th Ed.,

Vol. II, Chapter II, pp. 106-125* None of them has any 
application in the present case to any of the hostilities 
in which Japan was engaged. None of Japan's acts were 
measures short of war. This can be readily seen by 
applying two simple tests. First, did the accused intend 
to confine their hostile acts within the recognized narrow 
limits of measures short of war and did they actually so 
confine them or did they ware a war in everything but name? 
Did the accused have any of the justification which would 
bring their operations within these narrow limits, and 
even if they had them in the beginning did they use them 
as pretexts for large scale wars? The defense of "measures
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short of war" is valid only if it can be shown that all the 
necessary elements are found to exist. To avail themselves 
of this defense, the accused must show that they had justi
fications which would permit them to take measures short of 
war, that the justifications were not used as nretexts for 
aggressive purposes, that they intended to confine their 
hostile acts within the recognized narrow limits and they
did in fact so confine them. The historical examples cited 

a
by the defense well bring out this point. Some of the cases
c ite d  are genuine examples of " h o s t i l i t ie s  short of war",

b
w hile others lik e  the Ita lian-E th iop ian  War of 1935 were 

obviously n o t. The h o s t i l i t i e s  conducted by the accused 

prior to  the P a cific  War meet none of these t e s t s .  They do 

meet the t e s t  for an undeclared war which the defense them

se lv es  have la id  down,

3 6 , With respect to the crimes charged to have been 

committed against France and Thailand, the defense plead 

subsequent condonation and r a t if ic a t io n . This i s  wholly 

novel in  the doctrine o f the crim inal law. I t  is  wholly 

unknown in  the domestic criminal law, one o f the acknowledged 

sources of International Law, The action  o f the aggrieved  

party cannot change an act which was crim inal a t the time o f  

i t s  commission in to  a law ful a c t , A crime committed against 

a person i s  not only an offense against the person against 

whom i t  is  committed but i s  a lso  an offense against the s ta te .

i&=a.Defense Summation C, pp, 23-24 
[A-k.Oppenheim, Vol, II, pp, 129-30
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The s ta te  alone may condone or r a t ify  the o ffense against 

i t .  I f  I am assaulted  by another, I may amicably and of 

my own free  w il l  s e t t l e  the matter with him and re lease  him 

o f a l l  c i v i l  l i a b i l i t y  to me, V/hat I do, however, has no 

e f f e c t  upon the r igh t of the s ta te  to prosecute him for the 

crim inal a ct committed. Likewise subsequent condonation or 

r a t if ic a t io n  by the aggrieved party cannot change an act of 

aggressive war, an in tern ational crime, into a non-criminal 

a c t . Even i f  such condonation or r a t if ic a t io n  could a lte r  

the nature o f the a c t ,  the evidence in  the case shows over

whelmingly that the r a t if ic a t io n s  and condonations re lied  

upon were obtained under duress and are therefore vo id .

37. In addition to its major legal contentions on the 
question of aggressive war the defense has raised a large 
number of technicalities, most of which are patently of no 
validity. The attacks contained on the specific counts of 
the indictment are based upon a degree of technicality without 
substance which can be found in modern times in few, if any, 
of the known modern systems of criminal law. The common 
sense test of a count in a criminal indictment -- the test 
which must and should be applied in International Law —  is 
does the count fairly inform the accused with what he is ' 
charged so that he may adequately defend himself. The 
defense do not claim that the counts of the indictment did
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not f u l ly  inform the accused of the charge against him. On

the contrary they complain that the counts s e t  forth  too

much, A count can never f a i l  because i t  s ta te s  too much.

So long as a l l  the e s se n tia l elements of a crime are charged

and proved, i t  i s  immaterial that other elements are a lleged

or proved. In any event such matters must be ra ised  before

plea or t r i a l .  As to many of the matters charged, no such

ap p lication  was made and such ap p lications as were made were

rejected  by the Tribunal. There i s  lik ew ise  no foundation in

law for the contention that the counts a lleg in g  that wars were

both aggressive and in  breach o f t r e a t ie s ,  e t c , ,  can be
sustained only i f  both a lleg a tio n s  are proved. E ither would

be s u f f ic ie n t .  Since the same fa c ts  e s ta b lish  both , i t  would

have been only sheer w asteful dup lication  to s ta te  both

separately  with no p ra ctica l b en efit  resu ltin g  to the defendants.

Moreover, the question i s  e n t ir e ly  academic sin ce in  fa c t  both

a lle g a tio n s  have been proved under a l l  the evidence in  the

ca se . With respect to the contentions made as to  the counts

with reference to the wars against India, the P h ilip p in es, and

the Mongolian Peoples Republic, these same contentions were

raised  in the o r ig in a l motions to  dism iss and rejected  by the
a

Tribunal. The p o sitio n  o f the prosecution was then sta ted  and 

need not be repeated here,

38, The te c h n ic a li t ie s  of law ra ised  by the defense often  

enter in to  the realm of cure ca su is tr y . For example, the

32a T. 265-272
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a

argument in connection with counts 51 and 52 that h o s t i l i t i e s  

cannot occur during a time of peace and co n stitu te  a war of 

aggression i s  s o le ly  based on th is  type of reasoning. I f  two 

nations are at peace and i f  one o f them attacks the other 

without warning, the attack i s  made upon a nation with which 

the attacker is  a t peace. At the same time everyone must 

admit the attack  i s  an act o f war and that a s ta te  of war 

sim ultaneously comes in to  ex is ten ce . I f  the purpose i s  

a g g ressiv e , i t  i s  an act of aggressive war, and the war that 

thereupon comes in to  being i s  a war of aggression . There i s  

therefore no inconsistency or fa lla c y  in  the prosecution  

conten tion . The only fa lla c y  is  that of the defense in  

attempting to  give to  the d escr ip tiv e  term “then a t  peace” a 

meaning i t  does not p o ssess,

39. On the question of murder the defense accept the 

p rosecu tion 's d e f in it io n  with the "grave q u a lifica tio n "  that 

an i l l e g a l  k i l l in g  i s  not n ecessa r ily  murder even in  Great 

B rita in  or the United States'. This i s  o f course no q u a l i f i 

ca tio n  sin ce the only k i l l in g s  which are not deemed murder in  

those countries are those that are unintentional and the 

prosecu tion 's d e f in it io n  that murder i s  the in ten tio n a l k i l l 

ing o f a human being without le g a l ju s t if ic a t io n  takes care o f  

the so -ca lled  q u a lif ic a tio n .

40. There seems to e x is t  sene confusion in  the minds of 

the defense on the question of murder in th is  ca se . The

38a. Defense Summation C, pp. 59-60



indictment deals with two ca tegories of murder: (1) those

murder counts with which the aggressive or unlawful nature 

of the war have nothing to do, and (2) those in  which the 

murder i s  the r e su lt  of the aggression , (In  d iv id ing for
ft

purposes of an a lysis  the murder counts in to  these two 

ca teg o r ie s , we do not d esire  to leave the impression that a 

p articu lar murder charged may not f a l l  w ithin the purview o f  

both c a te g o r ie s .)  The f i r s t  c la ss  i s  made up o f the murders 

committed against Drisoners of war and c iv i l ia n  in tern ees, 

those covered by Sections 5 b and c of the Charter. The 

aggressive nature o f the war i s  com pletely immaterial in  th is  

category. I f  such murders take place even in  a law ful war o f  

se lf -d e fe n se , b e llig eren cy  i s  no defense and these k il l in g s  

are ounished as murder. Persons g u ilty  of such crimes can be 

tr ied  by e ith er  the offending country i t s e l f  or by a m ilitary  

commission of the country o f the v ic tim . Since the crime i s  

a v io la tio n  of in tern ational law, i t  i s  an in tern ation a l crime 

and may be tr ie d  as such by an in tern ation a l tr ib u n a l.

41. The second category of murders includes a l l  

k il l in g s  committed during the course of an aggressive war 

wherever they may take p lace , whether in  combat, in  the 

prisoner of war camp or in  the c iv i l ia n  internment camp. The 

prosecution contention with respect to th is  category of murders
V

i s  not at a l l  com plicated. I t  i s  the simple fa c t  that aggres

s iv e  war i s  murder. In tentional k i l l in g  is  an in teg ra l part 

of war. In any war i t  i s  the in ten tion  o f the p arties  that 

certa in  unspecified  members of the armed forces of the opposing



side should be killed. This intention takes effect when 
the actual killing takes place. There is, therefore, an 
intentional killing. Such a killing is murder unless there 
is a legal justification. The only legal justifications are 
self-defense or belligerency. In an aggressive war there can 
be no justification of self-defense, at least for those who 
plan, prepare, initiate and direct the war. Neither is 
belligerency a legal justification in that case. We have 
already seen that belligerency is not a justification for all 
murders committed during a war. It is not a defense to the 
killing of prisoners of war. It is likewise not a defense 
to killing in combat unless it is a lawful belligerency.
There can be no lawful belligerency if the war is not lawful. 
An aggressive war is not lawful, it is itself a crime. A 
war in violation of treaties and other obligations is like
wise not a lawful war. There is therefore no lawful 
belligerency. All killings committed during the course of 
an aggressive war are committed during an illegal war, and 
being without justification are murders. These murders 
being violations of International law are justiciable before 
an International Tribunal.

42. In accordance with the basic philosophy expressed 
at the very outset of their argument, the defense summarily 
dispose of treaties, conventions and assurances as matters 
of no account. Treaties are not law; they impose no
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obligations; they do not mean what they say; and any party 
to them can at will nullify them. This is, of course, 
nihilism at its worst. We cannot subscribe to the defense 
doctrine that treaties are worthless scraps of paper, pious 
expressions of. good will and mere fraudulent gestures. 
Treaties are solemn acts of government and are meant to have 
significance and force. We cannot assume that states enter 
into them with tongue in cheek,neither intending themselves 
to obey their mandates nor extracting others to obey them. 
This philosophy with respect to treaties is a natural 
corollary of the defense doctrine that war is inevitable and 
necessary. We have rejected the basic philosophy and we 
likewise must reject the corollary that flows from it. The 
defense propositions are supported by no one, least of all 
by the authorities they cite in justification of it.

43. The proposition that treaties are not law but are
only sources of law is both misleading and inaccurate.
Treaties are both law and a source of law. As between the
parties signatory to a treaty, the treaty is law and not a
source of law. It imposes an obligation which binds the 

a
parties. The courts of every civilized nation so regard 
them and enforce them in matters coming before them 
involving their application and enforcement. The Constitu
tion of the United States expressly provides that treaties 
are part of the supreme law of the land. As between the

43â» Oppenheim, Vol. 1, p p . 27 and 794
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\parties the treaty imposes a binding obligation even though 

it is a departure from the existing customary law. Assuming 
that the customary law of warfare did not require the humane 
treatment of prisoners of war, if countries A and B enter 
into a treaty requiring that prisoners of war be treated 
humanely, then the obligations of A and B are determined not 
by the ancient customary law but by the treaty. Of course, 
the treaty is not binding law on parties not signatory to 
the treaty. However, at the same time* a treaty- which is 
binding law on the parties signatory may be evidence as to 
the existence of a general principle of international law 
which is binding on all nations. In this capacity a treaty 
is a source of the law. The defense entirely overlook this 
vital dual character of a treaty. They treat it only in its 
character as a source of the law and would have us forget 
that it is law binding upon its signatories. It is interest
ing to note that all their citations from the authorities 
are with reference to treaties as a source of the law and not 
one of them deals with the problem of treaties as laws binding 
upon the parties signatory.

44. Treaties have been used in both capacities in this 
trial. In order to ascertain the existence or non-existence 
of a principle of international law, they have been used as a 
source of the law. When used in this capacity the prosecution 
has recognized that they are not the only source of the law.



However, the prosecution does contend that they are the
best source as one of the authorities cited by the defense
states "their true character can generally be appreciated;
they are strong, concrete facts easily seized and easily 

a
understood," However, where in the case the matter dealt 
with is a specific violation by Japan of a specific treaty, 
to which Japan is a party signatory, we are not concerned 
with that treaty as a source of international law but are 
concerned with it as a law and obligation binding upon a 
party signatory,

45, The defense assert that treaties are only contrac
tual, It is admitted that treaties are contractual in origin. 
They may and do create rules of conduct and legal obligations, 
the non-observance of which may be a crime. This is even true 
in domestic law. If one who does not stand in loco parentis 
to a child undertakes by contract the care of a chi]d, that 
person is criminally liable for the death of that child if he 
falls to give it the necessary care and it dies as the result 
of such failure. With respect to assurances, the defense 
dismisses them as being made without consideration. It is 
amusing, in light of the defense charge that the prosecution 
is Imposing Anglo-American law upon the Tribunal, to have the 
defense plead lack of consideration, a doctrine which is 
entirely peculiar to the Anglo-American law, particularly in 
view of the fact that in recent years Anglo-American courts

44a. Hall, Treatise on International Law, 8th Ed., p. 11
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have made large inroads into  tne doctrine. Assurances are 

solemn commitments of one nation to another. The giving o f 

them or the re fusal to give them often is the basis upon 

which another nation acts or fa i ls  to act in a given s itu a tio n .

46. The defense assert that a tre a ty  may cease to be

e ffe c tiv e  and allege two grounds tc support, i t .  F irs t, i f  a

tre a ty  is  v io la ted  in a s tip u la tio n  which is  m ateria l to  a

main ob ject, the v io la tio n  lib e ra te s  the party other than

th a t committing the breach from the obligations of the tre a ty .

I t  should be noted th at the breach does not make the tre a ty

absolutely void. I f  i t  did, neither the v io la to r nor the

other party would be bound by i t .  Yet the ru le  states that

the v io la to r is  s t i l l  bound. The tre a ty  is  therefore only

voidable. In  other words the offended party has the e lection

to determine whether the tre a ty  shall continue in  force or

not. In  order to show that a tre a ty  was abrogated under th is

ru le , I t  would have to be shown that the offended party had

made such an e lection  e ith er by word or by ac t. Second, i t

is  contended that under the doctrine of sic stantibus a state

Is  released from its  tre a ty  obligations by reason of an

essentia l change of the circumstances under which the tre a ty

was concluded. Here again the rescission of the tre a ty  is

not automatic. Westlake, upon whom the defense re l ie s ,  does

not state  th at the tre a ty  is  rescinded but that i t  is  
a

rescindable. In  other words a change in  circumstances w il l

46a. Westlake, In te rn ation a l Law, 2d Ed., p. 295~6
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permit the p arties  to  rescind I f  they so d e s ir e . In 

a lleg in g  a r e sc is s io n , where no formal action  has been taken 

by the p a r t ie s , the burden rests  upon the party claiming 

there has been a re sc iss io n  to shôw both that the circum

stances have changed and that the D arties treated  the trea ty  

as rescinded.
*

47. The defense argue that the ru le o f  s ic  stantibus

ap p lies to the Nine-Power Treaty. Assuming that the

conditions had changed which would permit a re sc iss io n  o f

the trea ty , a fa c t which the prosecution d en ies , there i s  no

evidence that the trea ty  was ever rescinded. The fa c t i s  that

the evidence shows that when the United S tates asked Japan

whether i t  was disposed to get rid  of the Washington T rea ties ,

Japan rep lied  that i t  was not disposed to denounce and abrogate 
a

them. Under such circumstances one can hardly claim that the 

trea ty  was rescinded.

48. The defense lik ew ise  contend that Hague Convention 

I II  was inapplicab le because o f both o f these r u le s . In th is  

instance v io la tio n  by the p arties is  a lleged  as the change in  

circumstances so that the two ru les are in  e f fe c t  the same.

Whet i s  the evidence that the p arties v io la ted  the treaty?

In the f i r s t  place they point out certa in  a c ts  of Japan,

Germany and I ta ly . However, these are the s ta te s  whose action s  

are the subject o f the charges. The argument i s  that a law-

47a. Ex. 937, T. 9395, 9401-2



breaker, i f  he breaks the law often  enough can thereby 

change i t  or in terpret i t  to su it  h is  convenience. We may 

w ell ask the same question posed by the B r itish  prosecutor 

at Nürnberg—"Since when has the c iv i l iz e d  world accepted 

the p rin cip le  that the temoorary imounity o f the crim inal 

not only deprives the law of i t s  binding force but le g a liz e s  

h is crime?" In the second place they a lle g e  that i t  was 

broken by the United S ta te s , Great B ritain  and by the Soviet 

Union in  1929* In a l l  of these cases the matter i s  in  

d iscu te  and has never been determined by any in ternational 
body. The Tribunal would have to  in v estig a te  these matters 

in  d e t a i l ,  which i t  has no ju r isd ic tio n  to do, before they 

could be used e ith er  as an in terp retation  or reason for  

disregarding the Convention, Third, they a lle g e  an action  

by a nation which was condemned by the League of Nations 

for that a ctio n . This would tend to show that the general 

consensus o f opinion treated the Convention as ob ligatory . 

L a stly , they a lleg e  the action  o f the Soviet Union in  194-5, 

where the evidence shows notice was given although i t  is  

a lleged  that i t  did not reach Tokyo, This could not in any 

case a f fe c t  the law in  1941* The defense contention there

fore f a i l s  in a l l  resp ects,

49, With resoect to  Hague Convention III  the defense 

a sser t that i t  imnoses no ru le , the breach of which could 

co n stitu te  a crime. To reach th is  r e su lt  they must find an
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ambiguity in  the Convention, This they are able to  do only  

by amending the o f f ic ia l  English tra n sla tio n , which has 

ex isted  for fo rty  years, by changing the word "must" to  

"ought" although complaining b it t e r ly  because the prosecution  

has used the word "shall" in  one instance in a paraphrase.

This can be accomplished only i f  the word "doivent" in  the 

French tex t  can be given an hortatory meaning Instead o f an 

ob ligatory one. I t  i s  re sp ec tfu lly  submitted that the use o f  

the word "doivent," the present in d ica tiv e  carries only the 

imperative meaning of ob ligation  contained in  the English  

word "must," I f  the hortatory meaning o f "ought" had been 

intended the proper word in  the French tex t  would be 

"devraient^" The imperative "must" is  the o f f i c ia l  tra n sla tio n , 

however, in  the o f f ic ia l ,  report of the Hague Conference 

leader and Reoorter, Louis Renault, as sta ted  in  Renorts to  

the Hague Conferences o f  1899 and 190? (1917) 502, By th is  

verb the fo r ty -f iv e  p articip ating  nations have made Hague III

a ca tegorica l im perative, a d e f in ite  command, creating a
a

le g a l duty and o b lig a tio n . Furthermore, A rtic le  3 provides

that "A rticle I sh a ll take e f fe c t  in  case o f war between two
b

or more of the Contracting Powers," I f  there were no 

ob liga tion  under the f i r s t  a r t ic le ,  the third a r t ic le  becomes 

m eaningless. I f  there were any ambiguity in  the wording o f  

A rtic le  1 , i t  i s  completely removed by the p la in  meaning o f  

A rtic le  3»

49a. Oppenheim. International Law (5th Ed, 194-4) V ol, I I ,  
Section 9o, f i r s t  sentence; Hershey, E ssen tia ls  o f  
International Public Law (1939) 562.

49b. Ex. 14, p. 3



49**A. The defense further attack  the language of Hague

III  by ca llin g  I t  merely "a statement of p o licy ” which "did

not ser io u sly  a ffe c t  the previous law." In c it in g  Westlake

for th is  proposition the defense overlooked the fa c t  that

Westlake subscribed to the view o f Grotius that in ternational

law , even prior to Hague I I I ,  required a declaration  of war

before commencing h o s t i l i t i e s .  Other a u th o rities  held that

Hague III  changed ex is tin g  law and therefore was "a real
a

p iece o f In ternational le g is la t io n ."  W estlake's statement

therefore does not support the defense view that a declaration

o f war i s  not necessary under the law. The defense

erroneously attack  Hague III  a lso  by s ta tin g  that the purposes

or functions underlying Hague III  did not apply to the Pearl

Harbor a ttack . The defense overlooked, however, the reason

stated  by Grotius for requiring a declaration  of war, namely,

"that i t  might appear with certa in ty  that the war was not

waged by private audacity, but by the w ill  of the peoples on
b

e ith er  s id e , or th e ir  heads." I t  i s  c lear that Hague III  

i s  not ob so lete but i s  an increasingly  valuable safeguard 

that modern wars sh a ll be begun only "by the w il l  of the 

people" concerned and not "by private audacity" o f irrespon

s ib le  m il ita r is ts  who, by m isrepresentations and concealment • 

of th e ir  reasons and by d ic ta to r ia l usurpation of govern

mental power, throw the people of th e ir  country in to  

to ta li ta r ia n  war. An additional reason for upholding Hague III

49-A-a. S tow ell, Convention R elative to  the Opening of
H o s t i l i t i e s ,  2 American Journal of International 
Law (1908) 50, a t o . 6C

49_A-b. G rotius, 3.3*11« quoted _ * Westlake, In ternational 
Law (2d 3d ., 1913) 20.



was fo rce fu lly  presented by the Russian nrooonents of the

treaty  at the Hague Conference in  urging the Conference to

make the treaty  s t i l l  stronger in order to r e lie v e  the

people o f the tax burdens of maintaining armaments on an
c

emergency b asis against p ossib le  surprise a ttack s. Hague III  

was unanimously supported by the fo r ty -f iv e  nations represented  

at the Hague Conference of 1907, and i t  was the only general 

convention o f the th ir teen  conventions approved by that 

Conference which was adopted without any reservations whatso

ever. Such popular in tern ation al le g is la t io n  demands f u l l  

respect as ex is tin g  law u n t il  i t  i s  le g a lly  denounced or 

abrogated by the governments and peoples who made i t  th e ir  

law. Defense cou n sel, in  condemning the surprise attack  

aspects of the tr e a ty , overlook the fa c t  that probably the 

g rea test s ig n ifica n ce  of Hague III  i s  in  i t s  governmental, 

le g a l ,  procedural and popular a ttr ib u te s , rather than in  i t s  

operational provisions for armed h o s t i l i t i e s .  In other 

words, the defendants v io la ted  Hague III  at Tokyo and many 

other p laces in  addition  to Pearl Harbor, and against th e ir  

own Japanese people as w ell as other peop les.

50. At th is  la te  stage the defense ra ises  the point 

that Hague Convention IV is  not binding by reason of A rtic le  

2, the "general non-participation  clause,"  and the fa c t  that 

I t a ly ,  Greece, B ulgaria, Yugoslavia and several unspecified  

Latin American s ta te s  did not r a t ify  i t .  I f  by th is  argument,

4 9 -A -c. The Reports o f the Hague Conferences of 1899 and 
1907 (1917) 502. and Deuxieme Conference In ter
nationale de la  Paix Actes e t  Documents ^ a  Haye 
1 9 0 7 ; Tome I I I ,  nages IÔ3-179»



the defense 5 ä contending that Japan was not bound to  obey

the ru les o f warfare with respect to the treatment of

prisoners o f war and c iv i l ia n  in tern ees, then i t s  argument

i s  wholly untenable for many reasons. In the f i r s t  Diace no

such contention was raised  by the accused or anyone on

behalf o f Japan during the progress of the war, though they

had every opoortunity of knowing these fa c t s .  I f  they did

not consider themselves bound by the Convention they should

have sa id  so . In the second o la c e , A rtic le  4 provides:

“The present Convention, duly r a t if ie d , sh a ll as 
between the Contracting Powers, be substitu ted  
for the Convention o f the 29th Ju ly , 1899» resp ect
ing the Laws and Customs of War on Land.

"The Convention of 1899 remains in force as 
between the Powers which signed i t ,  and which do 
not a lso  r a t ify  the present Convention."

I ta ly ,  Greece, Bulgaria and the stated  which formed Yugo

s la v ia  as w ell as Germany, Belgium, France, Great B r ita in ,

the Netherlands, Siam, Portugal, Russia, the United S tates
a

and Japan and others a l l  r a t if ie d  the Convention of 1899. 

While the 1899 Convention does not contain the preamble and

compensation clause of Hague IV, the annexed regulations
\

are the same with a few minor verbal a ltera tio n s which are 

o f no m aterial importance. Third, the powers exoressly  

sta ted  that th e ir  purpose in  Hague Convention IV was to  

"revise the general laws and customs of war, e ith er  with a 

view to  defin ing them with greater p rec ision  or to con

fin in g  them within such lim its  as would m itigate th e ir

50a. Malloy, T reaties e tc . between the United S tates and 
Other Powers, Vol. I I ,  pp. 2042-57



sev er ity  as far as p o s s ib le .” Is i t  the defense contention  

as i t  seems to b e , that i t  was the in ten tion  of the drafters  

o f the Convention that the laws and customs of war as they 

had theretofore ex isted  should be com nietely abolished? The 

care which these drafters took to preserve the Convention 

o f 18 9 9  with respect to  the oowers who did not r a t ify  the new 

Convention would in d icate to the contrary. Is i t  to  be even 

imagined that a group which was in terested  in  greater pre

c is io n  and m itigation  o f sev er ity  intended to leave the 

s itu a tio n  worse than i t  found it?  I f  Hague Convention IV is  

i t s e l f  not b inding, the customary laws and customs of war 

are binding and Hague IV i s  in  i t s e l f  evidence of what those 

customary laws and customs had come to  be by the time of
b

the events of th is  case . This i s  the view taken a t Nürnberg. 

F in a lly , Japan did accept the Geneva Convention of 1929 

mutatls mutandis T a matter which has been fu lly  d iscussed by 

the prosecution.

51. When they come to th e ir  sec tio n  on the law of 

conspiracy the defense ex h ib it a great deal of confusion of 

thought and an u tter  misconception of the law of conspiracy 

and the prosecution 's contentions with respect th ereto . The 

prosecution has not contended for the ap p lication  of the Anglo- 

American ru les as to the scope of conspiracy. The prosecution  

contends and has demonstrated that the offense of conspiracy  

i s  recognized by the law o f a l l  c iv i l iz e d  n ation s. I t  

recognizes that the scope o f the matters which may be the

Page 60

TOb. Nürnberg Judgment, p , 83

1



Page 6l
objects of a criminal consoiracy i s  wider in sore countries 

than in  others. However, for the purposes o f  th is  case i t  

i s  not necessary to extend that scope beyond the very 

narrowest which i s  recognized by every country - - a  conspiracy 

against the peace and security  of the s ta te .  Being a general 

ru le recognized by a l l  c iv il iz e d  nation s, i t  i s  a t the same 

time a p rin cip le o f in tern ational law . A consoiracy against 

the peace and secu rity  of the family of nations (the in ter 

national community) is  therefore an in tern ational crime, A 

conspiracy to wage a war o f aggression or a war in  v io la tio n  

of tr e a t ie s  i s  a conspiracy against the peace and secu rity  of 

the in ternational community. Further than th is  the Tribunal 

need not go although i t  would be amply ju s t if ie d  in  holding 

that since a conspiracy for the taking of human l i f e  is  

recognized as a crime by most n ation s, such a conspiracy i s  

lik ew ise  a crime in  in ternational law and that a conspiracy 

to  wage aggressive war was a lso  a crime because i t  i s  a con

spiracy to take human l i f e .  The correla tion  of the domestic 

crime o f conspiracy again st the peace and order of the s ta te  

and the in tern ational crime of conspiracy to wage aggressive  

war i s  no su p er fic ia l analogy. They are exact counterparts 

of each other w ithin  th e ir  resp ective f i e ld s .  On the contrary, 

i t  i s  su p er fic ia l for the defense to  contend that since these  

men acted for what they believed  to  be the h ighest good of 

Japan, that i t  i s  heinous to lik en  th e ir  action s to  treason.

\
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Motive does not enter in to  the matter in  any way whatsoever. 

Many men who have committed treason, the supreme crime 

against the secu rity  o f the s ta te ,  have done so firm ly  

b eliev in g  that what they were doing was holy and was for the 

good of the s ta te .  Nevertheless they have committed treason  

because they are g u ilty  of having disturbed the jieace or 

secu rity  pf the s ta te .  Motives are lik ew ise  immaterial with  

resoect to the in ternational crime. The real t e s t  i s  whether 

regardless of motive the accused intended to d isturb  the 

peace and secu rity  of the in ternational community.

52. I t  is  not without good reason that each o f the 

c iv il iz e d  nations of the world have come to an independent 

conclusion that a conspiracy against the peace and secu rity  

of the s ta te  i s  a crime. U sually, crimes against the peace 

and security  of a national sta te  are not the a cts  o f  one 

individual and cannot be carried out by one ind ividual a lon e, 

but are on the contrary the acts of several acting con

jo in t ly  to  accomplish the crim inal purpose. The primary 

danger to the peace and secu rity  of the sta te  l i e s  therefore  

in  the joining or banding together for the criminal purpose 

against the peace and secu rity  of the s ta te . T h e  joining  

together of those with sim ilar crim inal in ten t enhances the 

danger of the su ccessfu l completion o f the act of treason or 

the c o u p  d 'e ta t  or other acts against the peace and secu rity
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o f the s ta te . I t  is  th is  enhancement of the danger which 

makes the Joining together a crime in  i t s e l f .  I f  th is  be 

true with respect to crimes against peace and secu rity  of a 

n ation , i t  i s  in f in it e ly  a l l  the more true with respect to  

aggressive war, the in tern ational crime. While a crime 

against the peace and secu rity  of one s ta te  may in  rare 

in stances be carried out by one in d iv id u a l, the in ternational 

crime of aggressive war cannot be carried out by one in d iv i

dual. The scope o f the project i s  always too huge to  permit 

one individual to carry i t  out a lone. In carrying out an 

aggressive war there i s  involved the control of the govern

ment, the molding of public opinion, the use o f the p o lice  

power, industry and finance for  the purposes o f war, the 

preparations of munitions and war m ateria ls, the b u ild in g , 

equipping and train ing of armed forces to  act over a wide 

geographical area and the preparation and execution o f the 

plans of war i t s e l f .  This cannot be done by any s in g le  

in d iv id u a l. Even H itler  with h is  vast d ic ta to r ia l powers, 

the Nürnberg Tribunal found, could not have carried out 

Germany's aggressive wars a lon e. Conjoiner i s  therefore  

of the very essence o f the crime of aggressive war. I t  i s  

the joining together which makes p o ssib le  the ^ cu tio n  of 

the u ltim ate crime. I t  is  the joining together which i s  

the basic danger against which the law o f conspiracy must 

p ro tect.
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53* Conspiracy does not, th erefore , make a crime o f  

the act of m editation about a crime as the defense a l le g e .

A man may m editate a l l  he d esires about a crime and he w il l  

not be g u ilty . He may meditate alone or he may do i t  to 

gether with o th ers. With others he may d iscuss the 

a d v isa b ility  or in a d v isa b ility  of committing the crime or i t s  

p o s s ib i l i ty  or im p o ssib ility . So long as he does not cross  

the lin e  and join  and agree with the others to do the crime 

he is  g u ilty  o f no crime. But once he crosses that l in e  and 

jo ins with others in  a common undertaking to  carry out the  

crim inal act he i s  a conspirator and the crime of conspiracy  

has been committed. The essence o f the offense i s  the jo in t  

agreement, the jo in t undertaking. Whether or not he has 

crossed the l in e  from "meditation" to  joinder in  an agreement 

or common undertaking i s  o f course a question o f fa c t for the 

t r ie r  of the fa c t .  This may not always be an easy question  

to  decide. I t  is  th is  fa c t which has prompted certain  

American ju r isd ic tio n s  to require by sta tu te  that an overt 

act be shown in  order to e s ta b lish  a consoiracy. The only 

ourpose for which those ju r isd ic tio n s require an overt act to  

be shown i s  to  ensure that there i s  ample evidence that the 

l in e  between m editation and jo in t  undertaking has been crossed . 

We need only examine the nature o f the act required to  show 

that th is  i s  the ca se . The act required does not amount to  

the d ig n ity 'o f  the act required to  susta in  a conviction  for
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an attempt to commit a crime. I t  Is any act which Is in 

furtherance of the consDiracy. I t  need not to  a or In: Inal act; 

i t  need not be an i l le g a l  act; I t  need not be an act of any 

importance; I t  need not be performed by more than one of the 

conspirators. In  the case of a conspiracy to murder a s u f f i 

c ien t overt act is  shown i f  i t  is  shown that one of the 

conspirators has law fu lly  or unlaw fully purchased a revo lver. 

In  the case of a conspiracy to rob a bank I t  is  s u ffic ie n t to  

show that pursuant to the common agreement the conspirators 

have provided themselves with a diagram of the various 

entrances and exits  to the bank. In  the case of a conspiracy 

to seize the government of the United States, the requirement 

of an overt act would be s u ff ic ie n tly  f u l f i l le d  by showing 

th at pursuant to  the conspiracy the conspirators had drafted  

a plan of the V/hite House or were watching the movements of 

the President or that one of them was making a speech. The 

sole purpose of requiring the overt act is  to ensure that 

there is  s u ffic ie n t evidence th at a conspiracy has actua lly  

been entered in to . \ny single one of the thousands of acts 

by any one of these defendants or by any one of th e ir  co

conspirators would meet the requirements of an overt act 

necessary to establish a conspiracy in  those ju risd ic tions  

where i t  is  required.

54. The defense next s h ift  th e ir  ground of attack on 

the conspiracy charges and claim th at the conspiracies are
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merged in to  the substantive o ffen ses . They a lleg e  that in  

a l l  ju r isd ic tio n s  except the Anglo-Airerlc in there is  a 

merger o f the conspiracy in to  the crime i t s e l f  i f  the crime 

i s  completed and that there could not then be a separate con

v ic t io n  for the conspiracy. I t  should be noted that the  

Nürnberg Tribunal did not support th is  contention . While i t  

did not d iscu ss the problem, i t  did convict on both the 

conspiracy and the substantive counts although i t  recognized  

that there was su ff ic ie n t  id en tity  between them to allow  for  

th e ir  jo in t d iscussion  by the Tribunal. However, even asid e  

from the Nürnberg holding, the doctrine o f merger has no 

application  in  the consp iracies in the present proceeding', 

Merger of one crime in to  another can take place in the law 

only i f  the elements of the merged crime are a l l  id en tica l 

with a l l  or some of the elements in  the f in a l  crime. I f  

that id en tity  i s  missing in any particu lar there can be no 

merger. In the case o f a conspiracy to commit a s in g le  crime, 

i t  makes no p ra ctica l d ifferen ce whether the conspiracy i s  

sa id  to be merged in  the substantive crime when i t  i s  

committed. The same might be said w ith respect to  a con

spiracy to  commit several crimes where a l l  the several crimes 

are thereafter committed. But what about the case where the 

conspiracy i s  to  commit several crimes and not a l l  the planned 

crimes are committed? In that event there can be no merger.

I f  there i s  a conspiracy to murder A, B, C and D and only A 

and B are thereafter  murdered, there can be no merger o f  the
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conspiracy with the substantive crimes. Likewise there 

must be id en tity  of o a rties  defendant in both the conspiracy 

and the substantive offense before there can be merger. In 

the example given above i f  X a party conspirator withdraws 

from the conspiracy a fter  A and B are k ille d  and th ereafter  C 

and D are k il le d  by the remaining conspirators, there can be no 

merger. I f  therefore a l l  the crimes charged as the object of 

the conspiracy are not charged as substantive offenses or even 

i f  they are so charged, i f  the court finds that any one o f then  

has not been proved, or i f  a l l  the defendants charged in  the 

conspiracy are not charged with respect to each of the sub

stan tive  counts, or i f  the court should find for some reason 

that one defendant g u ilty  of the conspiracy was not g u ilty  on 

one of the substantive counts, there can be no merger.

55» The defense a lso  attack the p rin cip le  that a co

conspirator i s  l ia b le  for the substantive offenses which any 

of the conspirators commit on the ground that I t  imooses 

vicarious l i a b i l i t y .  This i s  m anifestly unsound. A ll nations 

recognize the p rin cip le of co-p artic ip ation  in crime as la id  

down in  A rtic le  5 of the Charter, All nations recognize that 

persons other than those who commit an act which is  a crime 

may be responsible for i t  and may be convicted of i t .  Persons 

who may be so convicted are convicted because they are co

p a rtic ip a to rs . These include in s t ig a to r s , perpetrators, 

organizers, a id ers, ab etters, accessories before and a fter  the 

f a c t ,  in  short a l l  are accomplices of the person committing
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the crime. To hold that a conspirator is  l ia b le  for crimes 

committed by h is co-conspirator adds no new element to the 

universal ru les o f co -p artic ip a tion . Since the essence of 

conspiracy is  co -p artic ip a tion , a consoirator immediately upon 

joining becomes a co-p artic ip ator. The moment a conspirator 

jo ins a conspiracy, i f  he takes no further a c tio n , he becomes 

an alder or abetter or an accessory before the fa c t  to  the 

crimes then being contemplated and thereafter committed. In 

other words the conspirator becomes an accomplice to the sub

sta n tiv e  offenses as soon as he joins the conspiracy. To 

sta te  the matter in a d ifferen t way, a l l  accomplices are not

conspirators but a l l  conspirators are accom plices. The con-
*

spiracy rule of l i a b i l i t y  for the substantive o ffen ses adds no 

vicarious l i a b i l i t y .
»

56. The defense attempt to a tta in  comfort from the 

language of the Nürnberg decision  with respect to  conspiracy. 

Yet there i s  nothing in  the conspiracy before th is  Tribunal 

which does not f i t  the te s t  la id  down by the Nürnberg 

Tribunal. I f  we apply the m aterials that are before th is  court 

to the t e s t s  la id  down by Nürnberg, we find that the evidence 

in  th is  case meets those t e s t s  in every resp ect. The con

spiracy i s  completely outlined in  i t s  criminal Purpose. The 

evidence shows conclusively  that the crim inal purpose was to  

wage aggressive wars against China, the Western Powers and the 

Soviet Union and any other nation for the purpose of obtaining
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domination and control of East Asia and the South Seas. I t  

i s  not too far removed from the time of d ecision  and of 

a ctio n . The Drosecution has not attempted, as i t  might have, 

to show that the const)iracy was in ex isten ce among certa in  of 

the conspirators many years before. I t  has shown the e x is 

tence o f the conspiracy in  the period immediately preceding 

the f i r s t  aggressive move on September l 8 , 1931» I t  has 

shown that from that time onward i t  was carried forward on an 

ever expanding sca le u n til the f in a l surrender in  194-5» The 

proof of crim inal planning does not r e s t  on declarations of 

party Drograms. I t  r e s ts  e n t ir e ly  on o f f ic ia l  government 

a c ts , statements and p lans. Continued planning under a con

crete  plan to  wage aggressive war as the ob jective  was shown 

to  e x is t  throughout the whole period of the conspiracy.

57. The defense a t th is  la te  stage attack Counts 1 to 

5 of the Indictment as being fa u lty . A careful reading of 

the Counts w il l  immediately show that the statement that they 

charge nothing more than a conspiracy to dominate is 

obviously incorrect. Following the exact language of the 

Charter they charge, as in the case a t Nürnberg,a conspiracy 

to  wage declared or undeclared wars of aggression and also 

contain a statement of the object of such wars. Technically, 

no doubt the additional statements as to the object of the 

consoiracy to wage aggressive wars are unnecessary. The
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charge Is  complete without them. The reason for inserting  

them was for the puroose of showing wherein the wars were 

aggressive by stating the object and nuroose of the wars, 

the elements which determine the aggressive nature of the 

wars. I t  is  of course always open to the Tribunal to ignore 

as surplusage any words deemed by them as unnecessary to the 

charge, i f  i t  deems i t  advisable.

53. With respect to  the defense charge that no common 

plan has been shown, the prosecution has already shown the 

existence of the common plan at some length and in d e ta il in  

Section D to I , inc lus ive . We shall not attempt to repeat i t  

here. The defense points out that, there are differences  

between the case here and the case at Nürnberg. Admittedly, 

there were d ifferences. Conspiracies d if fe r  according t.o the 

nature of the conspirators and of the conspiracy i t s e l f .  But 

the defense fa i ls  .to point out the most s ig n ifica n t 

d iffe ren ce . The conspiracy in  Germany was simple, bold and 

avowed. Here the conspiracy is extremely complicated with 

many ram ifications and is  in extricab ly  involved in  every event 

throughout the period under discussion. Here i t  was part of 

the common plan to hide the common plan. I t  is  the common 

plan and design which gives meaning and significance to  every 

event, to every act that took place from the moment Japan's 

m ilita ry  forces f i r s t  moved into  aggressive ac tion . I f  one 

merely l is ts  chronologically a l l  the acts and events which
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go to make up Japanese h isto ry  from 1928 to 194-5» which have

been presented in  evidence, the common plan is  at once seen
*

to run as a giant thread through a l l  of them binding them 

together in to  one common whole. From the beginning the 

o rig in a l conspirators in the army had one overa ll plan which 

they continuously put in to  p ra ctice . They were strong enough 

from the very beginning to force the government to acquiesce  

and p artic ip ate  with them in  every individual a c t .  Failure 

to p artic ip ate  and acquiesce brought the downfall of the 

reca lc itra n t cabinet and the in s ta lla t io n  of a new one which 

would p artic ip a te  a t le a s t  to the extent of the portion of 

the plan then being put in to  e f f e c t .  F in ally  in  1936 the 

conspirators became powerful enough to obtain as the price  

for allowing a government to be formed, the complete p a r ti

c ipation  by the government in  the conspiracy, and the common 

plan became the national p o licy  of Japan. This p o licy  was 

never repudiated by any succeeding cab in et. On the contrary 

each and every succeeding government carried the program one 

step forward. Every event of any sig n ifica n ce  in  Japan 

during the en tire  period bore d e f in ite  re la tio n  to  the 

common plan. Every change o f cabinet has been shown by the 

evidence to have been a concrete and planned step by the 

conspirators in  furtherance of th e ir  common plan. The points 

which the defense ra ise  do not show the absence of any common 

plan . They show only that not a l l  the conspirators are in  

the dock. With th is  the prosecution agrees. I t  i s ,  however,
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an immaterial consideration as i t  is  in  any crim inal t r i a l .

C. The A ffirm ative Defenses

59. For the most part the defenses offered a ffirm a

t iv e ly  are personal defenses. However, there is  one defense 

that has been offered on behalf of a l l  the defendants which 

goes to the existence of the crime i t s e l f .  This is  that a l l  

of Japan's wars from 1931 to 194-5 were not wars of aggression 

but were in  fac t wars of self-defense. The proposition is  

stated in many forms and in various guises, but in  each 

instance the basic underlying contention is  self-defense.

60. The defense is  raised fo r the f i r s t  time with 

respect to the wars in China. The contention is  that condi-
I

tions in China were so chaotic and unsettled that they had 

become a menace to Japanese righ ts  in  that portion of China 

known as Manchuria. This contention both begins and ends 

at th is  point although i t  is  neither the beginning nor the 

end. I t  e n tire ly  overlooks the fac t that the conditions 

complained of were nothing new. I t  was the existence of 

these unsettled conditions attendant on China's emergence 

as a modern s ta te , making China an easy prey fo r an 

aggressor, that had led the other powers in a series of 

tre a tie s  culminating in  the Nine-Power Treaty, to which 

Japan was a signatory, to guarantee the sovereignty and 

t e r r i t o r ia l  in te g r ity  of China. To get around th is  obvious 

fa c t the defense propound a most curious argument th at 

China, the object of the tre a ty , had fo rfe ite d  the r ig h t  

to the protection given by the Nine-Power Treaty. While
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the th e s is  is  too absurd on i t s  face to require re fu ta tio n , 

i t  should be noted that th is  contention was not new. The 

same point that China was not a nation en tit le d  to the pro

tec tio n  given to nations was in  fa c t raised before the 

Lytton Commission in 1932. At that time the Commission 

pointed out that th is  had not been the a ttitu d e  taken by any 

power, including Japan, at the Washington Conference, and 

that there had been considerable improvement by 1932 in

China's n o l i t ic a l  condition over what the s itu a tio n  had been
a

at the time of the Washington Conference. We must there

fore recognize that the so -ca lled  menace to  Japan because 

o f conditions in  China was not as great in  September 1931» 

as i t  had been in  1921, when Japan became a party to the 

guarantee of China's in te g r ity .

6 l .  Not only does the contention f a i l  to measure the 

f u l l  import of events which preceded September 1 8 , 1931» 

but i t  stops short without meeting the re a lly  v i t a l  issues 

in  this, portion of the case which only begin where th is  

proposition of the defense ceases. I t  in  no way answers 

the re a lly  important matter whether th is so-called menace 

forced Japan to take m ilita ry  action to meet i t  cr whether 

the so-called menace was used as a pretext -by Japan fo r the 

purpose of separating from China a portion of her te r r ito r y  

through the use of m ilita ry  fo rce . This defense thus
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ignores the fa c t ,  as shown by the evidence, that the 

Japanese had planned to carry out m ilita ry  oDerations on a 

large scale using as a pretext any incident that might
a

occur and that they carried out th is  program completely#

I t  ignores the fa c t ,  as shown by the evidence, that the

Japanese did not wait to  put th is  program in to  practice

u n t il  an incident occurred in the normal course o f events

but themselves planned and created the incident which was
b

used as the p retex t. The summation of th is  contention , 

th erefore , moves the defendants' cause not one step forward,

62, Furthermore, th is  defense i s  asserted  without 

taking in to  consideration one o f the cardinal p r in c ip les of 

the law of se lf-d e fe n se . The law does permit the use of 

force as a measure of se lf-d e fen se  but i t  does not permit 

the use of unlimited or excessive fo rce . The law permits 

in  se lf-d efen se  only the vise o f such force as i s  commen

surate with the danger involved and necessary to  protect 

against i t .  I f  the force used exceeds that allowed by the 

law , the defense of se lf-d e fen se  f a i l s .  The use of a gun 

against the attack of a small ch ild  i s  not s e lf -d e fe n se .

A man may be p riv ileged  to  break in to  an adjoining  

neighbor's house to  put out a f ir e  when that neighbor i s  

absent in  order to  protect h is  own property, but he may not 

use that p r iv ileg e  to  Ju stify  h is  loo tin g  a l l  that i s  in'
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that house or h is keeping possession  o f the house I t s e l f .

This n rin cip le has been recognized with resoect to s e l f -  

defense in in ternational law. In the Caroline Case 

Secretary of S tate Webster said that In order to  show s e l f -  

defense one would have to show "necessity of se lf-d e fe n se , 

in sta n t, overwhelming and leaving no choice of means and no 

moment for deliberation" and that "the act ju s t if ie d  by the

n ecessity  of se lf-d e fen se  must be lim ited  by that n ecessity
a

and kept c lea r ly  w ithin i t ."  Before Jaoan and these 

accused can be exculpated on the grounds of s e lf-d e fe n se , 

they must show that the force used was commensurate with the 

danger faced and necessary to nroteet against i t .  Since the 

Japanese in tere sts  in Manchuria, although valuable as well 

as disputed, were lim ited  and were for the most Dart 

contained in a narrow corridor In the southern portion, was 

i t  commensurate with the danger and necessary to protect 

those in tere sts  for the Japanese to  conduct m ilitary  

operations throughout a l l  Manchuria and to  occupy by m ilitary  

force the whole of the great area of Manchuria? Was i t  

commensurate and necessary for that same m ilitary  force  

with the aid of the Japanese government to separate that 

area from China and make i t  in  fa c t ,  i f  not in  name,

Japanese territory?  The League of Nations unanimously 

a fter  thorough in v estig a tio n  answered both of these 

questions in  the negative. They went even further and

62a. Hershey, "The Essential of In ternational Public
Law and Organization," p. 233} Onnenhelm, V:d* I ,  
Sec. 130
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held that the m ilita ry  operations carried out on the night of

September 18, 1931» by the Japanese a t Mukden and other

places in  Manchuria could not be regarded as measures o f s e lf -  
b

defense. No reason has been advanced and no evidence has been . 

produced to show why th is considered finding of th is  in te r 

national body should not be confirmed. In  fa c t , the other 

evidence in  the case confirms i t ,

6 3 . The same defense is  repeated with respect to the 

h o s t il i t ie s  with China which began in  July 1937. I t  has 

already been pointed out e a r lie r  in  th is  reply th at th is  

p a rtic u la r defense contention fa i ls  fo r want of proof since i t  

is  based almost wholly on materials not in evidence. Even i f  

i t  could be established, i t  faces the same stumbling blocks 

which invalidated the contention w ith respect to  the f i r s t  

h o s t i l i t ie s .  I t  again fa i ls  to meet the basic question did 

the alleged menaoé from the Chinese s itu ation  force the 

Japanese to take m ilita ry  action to meet i t  or was i t  used as 

a pretext by Japan to acquire control of more Chinese te r r ito r y  

through the use of m ilita ry  fo rce. No atten tion  is  paid to  

any of the government documents in  evidence which c le a r ly  

reveal Japan's in tention  and policy to take over control of 

the A s ia tic  continent and the South Seas. Assuming th at th is  

so-called menace had been proved, once again th is  defense 

must be measured in  terms of the extent of the m ilita ry  force
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applied. Was i t  commensurate with the so-called danger and 

necessary to the protection of the lim ited  righ ts  which Japan 

possessed, that Japan should by m ilita ry  force occupy a l l  of 

the eastern coast of China, that she should occupy w ith  

m ilita ry  force large areas in  the in te r io r  of China, th a t she 

should occupy French Indo-China and that she should wage 

unlim ited warfare against a l l  the Chinese? Was i t  commen

surate and necessary th at she make of China ti to ta l ly  subser

v ien t sa te llite  of Japan?

64, Self-defense is  again pleaded w ith respect to  the 

wars against the Western Powers in  1941, This time i t  is  

accompanied by a very amazing co ro lla ry  that Japan was provoked 

in to  a war of self-defense. The defense have offered evidence 

along several lines to  establish th is  proposition. Each of 

the so-called types o f proof fa i ls  to establish e ith er that 

the P acific  War was in  self-defense or that Japan was provoked 

in to  i t .  In  the f i r s t  instance the defense state  that Japan 

was forced to go to war because she was faced by economic 

strangulation due to the cancellation of the United States- 

Japan Commercial Treaty, the embargoes on exports to Japan 

and the freezing of Japanese assets. This th es is , i f  i t  is  

a t a l l  tenable, can be established only i f  the series of 

economic measures are considered by themselves alone as 

though they existed in  a vacuum and were unrelated to any of 

the other events th at were occurring. These measures cannot
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be measured except against the background in  which they took

place, not only in  the United States but in  Europe and Asia

as w ell* They must be considered with respect to the war then

going on between Japan and China and the European War with

reference to both of which they were imposed. In  the opening

to our f in a l argument we pointed out in great d e ta il the

exact relationship  between these measures and the two great 
a

c o n flic ts . We there showed that these measures were not 

imposed in  a vacuum upon an innocent clean-handed unsuspecting 

Japan, but were taken a fte r  a long period of patient waiting  

in  answer to the continuing aggression of Japan in  an e ffo r t  

to  stop that aggression. We there also showed that during 

the period o f the embargoes the United States was providing 

fo r  her own self-defense against the even more serious threat 

from H it le r i te  Germany. Notwithstanding the fa c t th a t th is  

was pointed out in  an tic ipation  of th is  very argument of the 

defense, the defense have again completely ignored these 

basic facts and merely re ite ra ted  th e ir  often repeated con

ten tio n . Their s ilence, a fte r  having the matter called  to 

th e ir  a tte n tio n , speaks louder than even a verbal acqui

escence.

65. The defense contend that these re s tric tio n s  

constituted a blockade* This is  m anifestly unsound. A 

"blockade" is  defined in  in ternational law as "the blocking 

by men of war of the approach to the enemy coast, or a part 

of i t ,  fo r the purpose of preventing ingress and egress of

6 4 a . Prosecution Summation G154, 7 . 39,704-6
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vessels or a irc ra f t  o f a l l  nations," None of the alleged 

acts f a l l  w ithin th is  d e fin it io n . I f  these measures can at 

a l l  be characterized as measures other than measures in  

defense of the United States, they are economic sanctions 

imposed against an aggressor. As such they are recognized as 

leg itim ate  measures to be imposed by in ternational law. 

A rtic le  XVI of the Covenant of the League of Nations had 

expressly recognized the princip le  that a war of aggression 

was an act of war against the in ternational community and 

th at the ind iv idual nations had the rig h t to impose not only 

economic sanctions but also m ilita ry  sanctions against the 

aggressor. Japan herself had given sanction to th is  

p rin c ip le  by becoming a signatory to the Covenant and a 

member of the League, and she had come to oppose i t  only 

a fte r  she had become an aggressor. The complaint that 

Japan was Drovoked into  war by reason of economic strangu

la tio n  by measures recognized as law ful acts of re s tra in t  

upon an aggressor is  strongly reminiscent o f the convicted 

crim ina l, who having been sentenced to the p en iten tia ry , 

alleges that he has been unlaw fully deprived of his freedom 

of action ,

66. The second contention is  that the A, B, C, D 

powers took certa in  actions of a m ilita ry  nature which were 

directed against Japan. In  th is  connection we wish to point 

out th at the prosecution does not, as stated by the defense,

6 ?a. Oppenheim, Vol. I I ,  p. 628
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accept the defense data with respect to the m ilita ry  and

naval preparations of the United States. The nrosecution

made i t  unmistakably clear a t the tir.ie the defense evidence

was introduced that the comparative s ta tis tic s  on naval

strength in  the P acific  introduced by the defense were
a

highly misleading. In  reb u tta l the prosecution introduced

into evidence the exact figures of the United States Navy on
b

its  own naval strength in  the P a c ific . To take one example

alone, the United States Navy had on hand only s ix  carrie rs

completed, equioped and ready fo r operational service with a

to ta l tonnage of 134-,800 tons instead of the alleged eight
c

carrie rs  w ith an alleged tonnage of 162,000. Hence the

United States had considerably less than the to ta l Japanese

a ir c ra f t  tonnage of 152,970 tons.* When the prosecution has

used the defense s ta tis tic s  i t  has been because the fa lla c y

of the defense contention could be shown by the defense's

own evidence as well as by the prosecution evidence. The

v i t a l  fa lla c y  in  the defense argument on these various

m ilita ry  measures has already been illu s tra te d  in  our opening
d

of the f in a l  arguments, and nothing has been pointed out by 

the defense to  show that that fa lla c y  did not continue to 

e x is t. These m ilita ry  measures must be seen, as were the 

economic sanctions, against the backgrounds of the wars then 

raging. The m ilita ry  measures cannot even be regarded as 

sanctions in  the same sense as the economic measures. At the

6 6a. T. 26,635-6 *P a rtic u la r ly  in  the P acific  the
b. Ex. 38 3 8 -A, T. 38)098 United States had only three
c . Ex. 3 8 3 8 , T. 3 8 ,0 9 8 -9  c a rr ie rs , to ta l t*.o; xge 85,800 

Ex. 38 38-E , T. 38,108 tons, as against ^aoan's ten
d. Prosecution Summation carrie rs  and 152,970 tons.

G 155, T . 39,706-8



most they can be regarded only as a type of moral sanction 

because of the re s tra in t against aggression which the 

preparedness of the victim  and the knowledge of that 

preparedness puts upon the aggressor not to begin his 

aggression.

67* As fu rther proof o f th e ir  plea of self-defense, 

the defense contend that the United States did not 

negotiate in  good fa ith  with Japan. To establish  th is  pro

position the author of th is  section o f the defense argumait 

stated to the court that he would approach the problem with  

the utmost of detachment. He has kept his pledge fa i th fu l ly .  

He has detached the e n tire  subject of negotiations from the 

whole structure of which i t  is  an undetachable p a rt. He has 

detached single events. He has detached each document 

in d iv id u a lly  both from the circumstances in  which they were 

conceived and received and from other documents. He has 

even detached p artic u la r sentences from the rest of a 

document. This process is  of no assistance in  finding the 

solution to the problem. These negotiations were not the 

negotiations of a simple business transaction with the 

parties  disputing about the provisions of p a rtic u la r clauses. 

There was in  these negotiations something much more funda

mental than the wording of p artic u la r clauses and p a rtic u la r  

sections. The re a l significance of the negotiations la y  in  

the things that the parties were bargaining fo r .  Japan was
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not bargaining fo r peace; she had no need to do so. There 

was no threat or orospect of the United S tates, B r ita in  or 

the Netherlands making war upon Japan unless they were 

forced to do so by Jaoan's aggression against them. Not 

one of the accused for a moment imagined that there was. 

Japan was try in g  to buy o i l  and other commodities, some of 

which were needed to some extent fo r  purnoses of peace, but 

a l l  of which were needed to  a greater extent fo r war. I f  

Japan was concerned with peace at a l l  i t  was to stop the war 

in  China while reta in ing  as much as possible of the fru its  

of th a t war or to extend them. Japan's object was to  agree 

with the United States on terms of peace fo r the war in  

China, which would leave Japan with the b e n e fits f qnd then to  

have the United States and B r ita in  enforce them upon China 

by threatening to withdraw th e ir  assistance and to leave her 

to her fa te  i f  she did not accept. I f  China did not accept 

the terms which vio lated her sovereignty and in te g r ity ,

Japan would continue fig h tin g  her. Only th is time China 

would be b ere ft of such help as she had form erly had against 

» Japanese aggression, and Japan would be receiving the very 

munitions and m aterials which had formerly gone to aid China 

in  her aggression against China. Was i t  bad fa^th for the 

United States to see through the negotiations to th is  funda

mental purpose o f Japan? Was i t  bad fa i th  therefore fo r the 

United States to search each new o ffe r to see whether there  

had been any re a l deviation from th is d ia b o lic a l scheme?
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68, On the other hand the United States was try in g  to  

obtain from Japan nothing but the cessation o f Japanese 

aggression actual or threatened. She wanted only that 

Japan stop her aggression In  China and French Indo-Chlna 

and that Jaoan withdraw her troops from where they had no 

r ig h t to be. She wanted Japan to cease being a th reat to  

her rear In case she was forced In to  the European war.

Neither B rita in  nor the Netherlands wanted anything but 

peace with Japan and that Jaoan stop threatening th e ir  

possessions in  the Far East and stop rendering assistance to 

Germany, with whom these nations were a t war, fo r by th is  

th reat of war with Japan they were compelled to dissipate  

th e ir  forces which might otherwise be used elsewhere,

69. The defense contend that the United States mistook 

the •sincerity of Japan because i t  was misled by the in te r 

cepted messages. We shall not take up the time of the 

Tribunal to point out the numerous instances of indicated  

differences between the intercepts and the o rig in a l instruc

tions which show in fa c t no differences a t a l l .  We merely 

point out that Admiral NOMURA, who received the o rig in a ls , 

who had the actual code i t s e l f  and who was, of course, flu en t 

in  the Japanese language as only an educated Japanese can be, 

received exactly the same impression from the o rig ina ls  that 

Secretary H u ll obtained from the in tercepts . I t  was Admiral 

NOMURA, the Japanese Ambassador who wanted to resign because

he did not desire to be involved in  a hypocritica l s itu a tio n
a

deceiving himself and others.

69a. Ex. 1161, T. 10,312-3
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70. Tho defense would have us believe that there was 

something shameful in the United States continuing the nego

tia tio n s  while believing Japan insincere. Is  there anything 

shameful in continuing negotiations in  the hope that Japan 

might change her a ttitu d e  even i f  that hope was in fin ite s in a lV  

She defense allege that the United States continued negoti

ations to Veen o ff war as long as possible u n til she was b e tte r  

preoared. A victim  does not lose h is r ig h t of self-defense  

because he attempts to dissuade the aggressor or to put o ff  

the aggressor's attack u n t il  the victim  is  b e tte r prepared to 

n.^et the attack.

71. In  our opening argument of the f in a l summation ve 

posited one single question to determine whether th is  plea 

of self-defense could be sustained, namely, "What could the 

United States, B rita in  and the Netherlands gain from, going to  

war with Japan?" No answer has been given to th is  question 

by the défense to refute the answer of the prosecution that 

they had nothing to gain except the rig h t to keen what they 

already had and which they had a rig h t to re ta in . Yet th is  

is  tho v i t a l  question which determines the v a lid ity  of the 

defense olea. Wars are not fought in  th is day and age fo r the 

mere Pleasure of fig h tin g . They are fought for some purpose. 

They are fought to obtain something which the nation has no 

r ig h t to take, in  which event they are wars of aggression; or 

they are fought to re ta in  or protect what a nation has and
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has a right to retain, in which event they are wars of self- 
defense. If we apply the test, only Japan had something to 
gain from a war with the Western Powers. The defense have 
presented no answer to this question. They have avoided and 
ignored this problem. They have done so because under all 
the evidence, including that offered by the defense, there 
can be no answer other than the one given by the prosecution. 
Any attempt to have answered it would have led solely and 
inevitably to a repudiation of the plea of self-defense.

D. The Personal Defenses
72. With the failure of the attempt to Interpose self- 

defense as a justification, the defendants abandon all efforts 
to justify the criminal acts committed, and assert certain 
personal defenses against their liability for the criminal 
acts committed. Although the personal defenses advanced are 
many and varied they readily fall into a two-fold pattern.
On the one hand where it is completely impossible to escape 
personal responsibility, they assert that they had no criminal 
intent. On the other hand wherever at all possible, they 
deny any and all personal responsibility for the acts committed. 
In both cases they have failed in all respects.

73* In order to show that the defendants had no criminal 
Intent the defense relies upon the proposition that these men 
hated war*and desired only peace. To establish this proposi
tion they point to a number of speeches and statements which
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reflect this great hatred for war and this overwhelming 
desire for neace. But these statements are the same nious 
statements v/hich were used to beguile, deceive, and mis
lead the ambassadors and heads of other nations. These 
statements have been shown to have been nart of the common 
nlan which the defendants carried out. These statements were 
themselves Dart of the criminal acts committed. They, there
fore, show neither any great hatred of war and love of peace 
nor any absence of criminal intent. In order to shov; HATA's 
great desire for oeace the defense ooi.nt to the testimony of
SAWADA that HATA and the General Staff reduced the Jaoanese

a
forces in China to 600,000 to 650,000 men. How the with
drawal of excess forces which are strategically and tacti
cally unnecessary to a battle campaign indicates a hatred of 
war has never been explained. The imoortant noint is that 
the war continued to be carried on while HATA was V/ar Minister. 
Furthermore, the testimony of this same SAsYADA showed that if 
HATA wanted to make neace with China it was because he and 
the Army believed that they could bring the war to a close
and retain all the fruits of the war through German influence

b
and nower enhanced by Germany's dazzling victories. HATA, 
therefore, merely wanted to bring the war to a close because 
its ouroose could be obtained without it. This nroves no 
great hatred of war or love of oeace.

73a. Derense Summation N4, o. 30, T, 43,296 
b. Ex. 3205; T. 29,009



< Page 8?
7 4. With respect t.o the Pacific ’':ar seme of the 

•JofenannEsT-ba'rtH'culHray.'KAYA- andv:TOGOv that. although
they voted for war, they didn't want it and they hated it. 
Both KAYA and TOGO produce evidence to show that as a 
condition of their joining the TOJO Cabinet they had obtained
TOJO's assurance that the mission of the Cabinet was to work 
zealously for a peaceful solution. So strong was this desire 
for peace that in less than three weeks after they had become
rnembers of the Cabinet, they had joined with the other members

% . ■ of the Imperial Conference to begin war against the Western <
Powers unless the latter insured to Jaaan the fruits of hera
aggression in China. So great was their love of peace that
they gave the 7/estern Powers less than three weeks to accept 

bthis proposal. Peace was worth .just three weck3 tine to
these lovers of peace. Go great was their love of peace that 
both KAYA and TOGO supported every measure that led to war. 
Notwithstanding this , these men continue to assert, that they 
didn't, want the war. Whc-n asked why then they voted for it
if they were so opposed, and why they didn't_resign, they

1 „ 
then can only say that1 resignation wouldn't have done any
good because others who would have voted for war would have
been found to replace them. It is, indeed., a most strange
defense to a crime to assert that "if I hadn't committed it,
someone else would have done so," This is the defense of
the confidence man who would justify his fleecing of his

74a. Ex, 1107, T. 10,3^2; Ex. 1169, T, 10.333m •L , 10,318 ; Ex. 3.3 o5, T. 10,323;; 2x. 2924
Sx. 2925, T. 25,966.

Ex. 1169,Ex. 1171, T, 10,346; T. 10,333

ibc’." II64 
25,960:

b G
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unsophisticated victim on the groimd that if he didn't do 
it, some other confidence ran would. Further, these 
defendants assert that even if they had wanted to resign, 
they could not do so because it was necessary to show 
cabinet unity at this time of crisis. Yet just a year 
later when the war was already raging, the defendant TOGO 
had no difficulty in reconciling with his conscience his 
resignation because of matters affecting his nrestige as 
Foreign Minister. No question of cabinet unity disturbed 
him then. The need for unity was strong enough to rule 
when it came to a question of conviction and belief but 
not when it affected personal prestige. "Jo can only conclude 
that the conviction was not too strong.

75. The defendant KIDO was another of the lovers of 
peace. Yet it was he who, with full knowledge that TOJO 
had wrecked the third KONOE Cabinet because KOHOE wanted 
more time in which to try for a peaceful solution before 
abandoning the nation to war when TOJO wanted immediate war, 
deliberately selected TOJO as Premier and turned Japan's
government over to him unequivocally and completely. KIDO
establishes his great love for peace by statinr that he had,
during the third KONOE Cabinet, suggested that Japan abandon
her aggressive program. Yet his own diary entry shows that
his suggestion was merely that the commencement of the war
be deferred for ten years while Japan made more adequate and

b
further preparations.

a

Ex. 1152. T. 10,285-7; 7.x. 1153-i, 
T. 25,*66-67; Ex. 1154, T. 10,292

rp ± • 10,2<>9: Sx. 2913,
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7 6. The navy, as represented by the. defendants in the *
I

dock, loudly proclaim that they were, lovers of peaqe and
didn't want war. They point to the fact that at the Ogikuba 

; *V-v '
Conference on October 12, 194-1» Admiral OIKAWA took the < 
position that the time had come to determine on war and -* »I
peace and the decision was up to the Premier, and that 
prior thereto OKA had stated to the Chief Cabinet Secretary 
that the navy did not want war but could not come out openly
and say so, but that it could and would say that it would

, ? a
abide by the Premier's decision. However, when TOJO 
demanded that the navy declare itself and that if it would

* come out against war a way could- be found to suppress the
b

younger army officers, the navy was silent. Did this show
, any great desire for peace and opposition to going to war?

* •» ,

Or did it show an attempt to shift the onus of the weighty 
decision to the Premier while the Navy stood piously by and 
said we will do whatever you want but we will not take any
responsibility for the decision? Or could it be that the

\
navy leaders, knowing full well that TOJO and the Army 
General Staff were determined on war as decided, found that• a'
this was a convenient way of shifting the entire burden

«

onto the army for a criminal decision which the Navy had
shared in making? SHIMADA and NAGANO had a final chance
to altér the decision for war as late as November 30, 194-1*
Did they use that opportunity for peace? On the contrary,
they assured the war with their statement to the Emperor

c
that it could be successful.

76a. Ex. 2913, T. 25,862-4
b. Ex. 1148, T. 10,263
c. Ex. 1198, T. 10,468
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77• None of the evidence offered by the defense 

establishes that any of the defendants hated war and were 
men of peace. But even if it did, it would be wholly 
irrelevant and immaterial. Neither motive nor the likes 
and dislikes of the committer of a crime enter into the 
question of criminal intent. Many criminals have been 
convicted although the motives for their crimes were good.
It is oossible that many criminals dislike doing the 
criminal acts in which they engage and that all but a few 
criminals would orefer not to use criminal methods if their 
objectives could be attained otherwise. The sole test of 
criminal intent is whether the actor intended to Derform 
the act which the law has designated as criminal. Even if 
it be true that these men hated war, it is also true that 
they coveted the lands and wealth of their neighbors. Their 
hatred for war was not as great as their desire for their 
neighbors' goods. They would have preferred to get their 
neighbors' orooerty without going to war. They were, 
however, determined that they would fulfill their desire 
even if they had to go to war to do it. When other methods 
failed, they determined to go to war to achieve their 
aggressive aims and purposes and they did go to war. The 
only question is, did they intend to go to war when they 
did go to war? Of the answer to this question there can be 
no doubt.



78. In the Defense Summation on Personal Responsibility, 
it is alleged that these defendants cannot be found to have 
had a criminal intent because they did not know of the 
illegality of their acts. If this contention were sound law, 
the facts of the case do not fall within it. These men knew 
that their acts would result in the killing of thousands of 
human beings and they knew that that was illegal. They knew 
Jaoan had treaties and binding obligations and that they 
were breaking them, and they knew that that was illegal.
The only thing they may not have known was that the people 
of the world were going to become weary of their repeated 
crimes and in their righteous rage set u d  a Tribunal to try 
them for their crimes and out an end to unbridled license 
going unpunished. Moreover, the contention is not sound 
law. None of the materials cited in support of the propo
sition establish the principle. All they show is that 
certain jurisdictions permit the fact of lack of knowledge 
of criminality to be considered as a fact in mitigation of 
punishment. None of them establish the proposition that it 
is a defense. Moreover, it is absolutely impossible to see
what purpose is served by the entire argument in view of the

a
admission found on the top of page 4. The defense there 
clearly state it is settled law that ncriminal intent is 
established where the person in question knew the facts 
which constituted the crime, i.e., his act and the natural
and probable consequence thereof, but, when such knowledge
___  _ . _ ---  _----- -----

78a. Defense Summation Personal Responsibility, r 4
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is  once nroved, i t  i s  not necessary to further inquire 

whether or net he was aware o f the i l l e g a l i t y  of h is  act."

'He submit that these men knew their  acts and the natural 

and probable consequences th ereof. I t  is  therefore  

unnecessary to consider whether they regarded them as i l l e g a l .

7 9 » Wherever at a l l  possib le, these defendants attemnt 

to evade the r e sp o n s ib ility  for the crim inal acts which were 

committed by them and their a sso c ia te s . One of th e ir  

fa vorite  devices in  an e ffo r t  to avoid re sn o n sib ility  is  to 

charge that the prosecution i s  attempting to impose upon 

them vicarious l i a b i l i t y .  Vicarious l i a b i l i t y ,  as we under

stand i t ,  means that l i a b i l i t y  i s  imposed upon a person 

without any fa u lt  having been committed by the person, in  

the same way as c i v i l  l i a b i l i t y  i s  imposed uoon a master 

for the wrongful acts of his servant committed while 

carrying out the business of h is master. The prosecution  

in  no way has asked that any man be held lia b le  because 

of the acts of another. I t  merely seeks to impose 

l i a b i l i t y  for the acts committed by the person h im self.

flO. This charge has been used in  two ways by the 

defense. In the f i r s t  place they charge that holding a

conspirator l ia b le  for the substantive offenses committed/
during the course of a conspiracy is  making him l ia b le  

v icariou sly  for the act of another. I t  has already been
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shown that a conspirator by joining the conspiracy necessarily 
becomes an aider and abettor to the crimes which are the 
subject of the conspiracy. 7/hen he is held liable for the 
substantive offense committed by some other member of the 
conspiracy, he is held liable for that offense because of his 
own act of aiding and abetting the commission of that offense. 
There is here no case of imposition of vicarious liability.
In the second Place the defendants charge that the prosecution 
attempts to impose vicarious liability because it holds a man 
liable for acts "committed by another" while holding public 
office. This charge again cannot withstand analysis. The 
law recognizes that crimes are committed by two classes of 
acts by an individual —  acts of commission and acts of 
x nij-sslon. Acts of commission consist of the actor's own 
positive acts and he is liable, if those acts are crimes, 
because of his own acts. Acts of omission consist of those 
situations where a person has a duty to act and fails to act. 
If the failure to act results In the commission of a crime, 
the person who had the duty to act and failed to act is 
liable criminally for the commission of the crime. His 
liability is not for the act which someone else committed 
but is for his own act of omission in not acting to prevent

c
the criminal act. It is these recognized rules of liability 
that the prosecution asks the Tribunal to anoly. For 
example, it is a conceded fact in this case that all Cabinet 
decisions had to be unanimous. There could be no decision

m- St IMl
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made i f  one cabinet member d issen ted . I f  a cabinet member 

voted for a measure which was crim inal, he i s  of course 

l ia b le  for h is  act of commission. I f ,  as sometimes may 

have happened, a Cabinet m inister delegated h is task to 

certain  of the other m inisters and such others made a 

d ecision  which was binding as a cabinet decision  and was a 

crim inal a c t , the delegating cabinet member i s  l ia b le  for  

that decision  e ith er because of h is nrior acquiescence or 

subsequent fa ilu re  to disaoprove. In holding him crim inally  

l ia b le  he is  not. held for the act of the others but for h is  

own act of commission in  acquiescing or for h is own act of 

omission in  fa i l in g  to  d issen t because without e ith er  or 

both of h is a cts  being committed, the crim inal act couldn't 

have been committed. Likewise, a cabinet m inister who has 

a sp e c if ic  duty can be held l ia b le  for an act committed by 

his subordinate in carrying out h is superior's duty. Here 

again the cabinet m in ister's l i a b i l i t y  i s  not for the act 

of the subordinate but for h is own act of om ission .in  

fa i l in g  to act by reversing the subordinate. There i s ,  

therefore, here again no vicarious l i a b i l i t y ,

8l .  I t  seems to be the burden of the defense contention  

that a man's l i a b i l i t y  for an act in  th is  case can be shown 

only by proving an e x p lic it  act of commission. This is  

m anifestly unsound. There are other and equally valuable 

methods of proof. Since cabinet decisions could only be
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made unanimously, if a cabinet decision is produced and it 
is shown that A was' a cabinet member at the time the 
decision was made, since the decision could not have been 
made without A's aDDroval or acquiescence, it has been 
shown that A either gave his aooroval or acquiescence and 
A's act of commission or omission with respect to the 
decision has been established. Furthermore, if an act has 
been committed which the evidence shows is of a nature 
which requires cabinet action to authorize its commission, 
since there is a presumption that the act was lawfully 
authorized through oroper cabinet action, the oroof of the 
act in itself and the fact of A being a cabinet member is 
sufficient to shift to A the burden of going forward with 
evidence to show that cabinet action was not in fact taken* 
In the absence of such evidence, the orosecution has 
produced sufficient evidence to meet the burden of proof 
on the issue as to A's liability for the act committed,

82, The defendants have resorted to every conceiv
able device in order to evade the liability that is 
theirs. Responsibility is shifted. It Is shifted from 
one grouo to another, from one person to another, from 
subordinate to superior and from superior to subordinate. 
Responsibility is minimized. Important governmental 
bodies become impotent; cabinet offices become mere titles; 
men entrusted with the highest duties become mere auto-
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matons. Responsibility is obliterated. Ken boldly state 
they are beyond the reaches of the law. Every nuance in 
phraseology, no matter how absurd, fantastic or ridiculous 
that might possibly be gotten from the language of the 
Tribunal or the prosecution or any other source, is clutched 
like a straw by a drowning nan in the mad rush of desperation 
to escape from the liability of acts which in former years 
these men, who now deny them, proudly boasted as their own.

^3» The favorite device of these defendants in avoid- 
ing liability is to shift all responsibility to the Supreme 
Command. In this they are safe from all reprisal. They 
know full well that every Chief of Staff of either service 
who served from 1928 to 1944 is dead. Those who served from 
1944 until the surrender in 1949 are in the dock but their 
liability incurred in other official capacities is so great 
that they too are willing to shift responsibility to the 
Supreme Command. There is no doubt that the Supreme Command 
must bear a large share of the fault for the criminal acts 
which were committed, and there is further no doubt that 
if those Chiefs of Staff, who are now dead, were living, 
they would be principal defendants in this case. However, 
the Supreme Command alone was not responsible. Even if 
they were the initiators and origLnal proponents of Japan's 
fundamental policy, they could not have made that policy the 
basic program of Japan without the aid and assistance of 
the government. The power of the purse, the basic nower in
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any state, lay with the government and the government alone* 
Without the active aid and participation of the members of 
the cabinet and the Privy Council, the Supreme Command would 
have been powerless* The demands of the Supreme Command 
might have dictated the policy but without the surrender of 
the cabinet and its ready acceptance of those demands, the 
policy could not have been adopted* The Suoreme Command did 
not prepare the peoples' minds for war; it did not make the 
criminal treaties of alliance, although it wanted them; it 
could not mobilize the nation economically for war. Cabinet 
action and government suDervision were needed to carry out 
these Darts of the common plan* And it was the cabinet and 
other governmental bodies which did carry out these Darts 
of the plan. If we allocate to the Supreme Command its full 
share of the liability for Japan's crimes of aggression, 
there is much left for distribution among the defendants.

P4. Not only is there this effort to shift resoonsi- 
bility from one grouD to another, but within a single 
governmental organ the members of that organ scramble to 
shift the blame from one group of members to another group. 
The members of the potent Four Ministers and Five Ministers 
Conferences like HIROTA, HIRANUMA, ITAGAKI and KAYA assert 
that they were powerless without the acquiescence or approval 
of the other members of the Cabinet, and that nothing they 
did was of any importance unless approved by those other
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members. On the other hand, the cabinet members who were 
not members of the conferences, like ARAKI and KIDO, contend 
they are not liable because these matters were not reported 
to them for action or if they were reported, that they 
accepted them solely on the expert advice of the members of 
the conferences. Thus, within the Cabinet itself we have no 
one who has responsibility for some of the most important 
actions taken during the course of execution of the common 
plan. These contentions avail the defendants nothing. If, 
in a particular case, the conferees did not report to the 
other members of the cabinet and did not put the plan into 
execution, the conferees are still guilty of the crime of 
planning aggressive war. For the most part the evidence 
shows that the plans of the conferences were put into action.

I
In those cases, if the matter was not reported to the other
cabinet members, the other members (as well as the conferees)
are still liable for those acts, since under the Japanese
system these matters could be carried out only with the
acquiescence of the other members. If the matters were
reported and the other members accepted the views of the
conferees, other members are just as liable as if they had
accepted after independent judgment. The evidence also
shows that for the most part all matters handled by the
Conferees were regularly reported to the other members at

a
cabinet meetings.

84a. Ex. 2218, T. 15,837
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8 ?. Subordinates blame their superiors. They olaim

that under the law of Japan they were bound to  carry out the

orders o f th e ir  superiors, they had no a ltern a tiv e  but to

obey, and so i f  the act be crim inal, the l i a b i l i t y  for i t

belongs to  the suoerior. This i s  the Dlea o f superior

orders. However, superior orders are net recognized as a

defense in  International Law. The Charter s p e c if ic a lly
Drovides that they shall not be so considered but that they
can be considered in  m itigation . Suoerior orders are not

recognized in  International Law as a defense to  the v io la tio n
a

o f the laws of warfare. Oppenheim sta te s:

"The fa ct that a rule of warfare has been v io lated  
in oursuance o f an order of the b e llig eren t Govern
ment or of an individual b e llig eren t commander does 
not deprive the act in  question of i t s  character as 
a war crime; neither does i t ,  in  D rincip le, confer 
upon the perpetrator immunity from punishment by 
the injured b e llig eren t."

After pointing out that there might be an exception in  the

case where the order was not obviously i l l e g a l  or where the
b

rule of warfare was con troversia l, Oppenheim sta te s:

"However, subject to these q u a lif ic a tio n s , the 
question i s  governed by the major Drinciple that 
members o f the armed forces are bound to obey 
lawful orders only and that they cannot therefore  
escape l i a b i l i t y  i f .  in obedience to a command, 
they commit acts which both v io la te  unchallenged 
ru les of warfare and outrage the general sentiment 
of humanity."

Since superior orders are no defense to an i l l e g a l  act commit 

ted under b a ttle  con d itions, they certa in ly  cannot be a 

defense to an i l l e g a l  act of a subordinate in connection with

85a.
b.

Oppenheim, Vol. I I ,  p 
Oppenheim, Vol. I I ,  p

452
453
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planning and preparing aggressive war at a time and place 
which were free from the haste and urgency of battle condi
tions •

86. Superiors blame their subordinates. Y/hen confron
ted with documents which are official documents of 
executive branches of the government which they headed at 
the time the documents were prepared, the defendants deny 
any knowledge of them and say that they were the work of 
their subordinates. They claim they have not seen a 
document because their seals do not appear on the face of 
it. When they are shown documents bearing their seals, 
they blandly state the seals were imposed by their sub
ordinates and they themselves never saw the documents. It 
is inconceivable that these defendants would ask this 
Tribunal to believe they never saw these documents which 
they say were prepared by their subordinates. These were 
not minor documents or routine matters. They were 
documents of utmost importance on the most vital matters
being considered by the Japanese government. Moreover,

*
the responsibility for an act of any department under the 
laws of Japan ultimately falls on the head of the depart
ment. If he failed to properly supervise his subordinates, 
who prepared the document, he is as liable for the criminal 
act by reason of omission as if he had himself prepared 
the document.
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8 7 * We have heard one of the defendants blame both 

h is  subordinates and h is  suneriors in order to absolve him

s e l f  of r e sp o n s ib ility . The defendant HATA denies any 

resp o n sib ility  for the demand o f the death sentence in  the 

D o o little  F liers  case. He claims that the death sentence

was asked for by his subordinate, Major HATA, the prosecutor
a

for the 13th Army. No one has claimed that General HATA,

the defendant, went in to  court h im self and demanded the 
b

death oenalty . The orosecution does claim , as is  shown by

the evidence, that defendant HATA directed the Prosecutor

of the 1 3 th Army (whose name was Major HATA) to demand the 
c

death sentence. MIYANO t e s t i f ie d  in the 3AWADA t r i a l î

Did General HATA request the orosecutor of 
the 13th Army to ask for the death sentence?d

"A. He requested the death sentence."

On the other hand, HATA maintains that he acted s o le ly  on

orders from Tokyo and had no power to  review or rev ise  the

sentences. This ignores completely the testimony of

defense w itness CAWADA, the commander o f the 13th Army

which tr ied  the case, that the order for t r ia l  was issued
e

by the defendant HATA. I t  a lso  ignores the fa ct that the 

m ilitary  ordinance issued by HATA on August 13, 1942, under 

which the D o o little  F liers  were tr ie d , convicted and 

executed, contained the provision , "Under sp ec ia l circum

stances the execution of m ilitary  punishment sh a ll be 
f

rem itted." I t  is  certa in ly  reasonable to inquire why 

HATA included th is  provision in  the order i f  he had no 

authority to a c t .

■°7a. T. 43,441; Ex. 3 8 6 8 , T. 38,620
b . T. 3 8 ,6 2 0  - The pertinent remark of the President of

the Tribunal
c .  Ex. 3834-3, T. 38,058-60
d. T. 3 8 , 060
e . T. 27.452-3
f .  Ex. 1991, T. 14,662, 1 4 ,V;'.
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88. In their attenrot to shift responsibility, the
various defendants have set forth conflicting contentions
which are mutually incompatible. On the one hand, the
defendant HATA, Commander in Chief of the Expeditionary
Forces in China from March 19*1 to November 1944, while
in no way denying the atrocities that occurred throughout
the period of his command in every province of China,
occupied by troops under his command or in camps under his
command, maintains that he was not responsible but that
the responsibility rested upon his subordinates, the
commanders of area armies and divisions. On the other
hand, DOHIHARA and ITAGAKI and others maintain that the
responsibility for atrocities belonged to the theater
commander and that they as area army commanders were in no
way responsible. Both of these contentions cannot be true.
In fact neither of them is true. Both the theater commander
and the area army commanders, as well as the subordinate
local commanders, were responsible for the mistreatment of
prisoners of war and civilian internees. The defense's own
testimony is to that effect. Defense witness SAITO in his

a
direct examination stated:

"The Coromander-in-Chief of the Area Army was in 
direct command of P.W, Camps and the military 
detention camps, but orders covering the overall 
management of prisoners were Issued by Commander- 
In-Chief of the Southern Army Marshal TERAUCHI and 
received through the Area Army." (Underscoring 
supplied.)

Each of the commanders in the chain of command is respon
sible for his own particular acts of malfeasance or mis-

88a. Ex. 3313, T. 30,230



feasance. The lo c a l commander i s  l ia b le  In the f i r s t

Instance. When knowledge of the a tr o c it ie s  came to h is

superior, the area commander, I t  was the la t t e r 's  duty to

see that the a tr o c it ie s  were stopped by e ith er  ordering

and enforcing corrective action  or by removing and replacing

the lo c a l commander. Likewise, the theater commander had

the same re sp o n sib ility  of seeing that the area commanders,

h is d irect subordinates, carried out h is orders and th e ir

d u tie s . I f  he did not take corrective measures by issuing

corrective orders and replacing area commanders, he too Is

resp onsib le . The defense evidence makes th is  abundantly

c lea r . They went to  great pains to  introduce evidence that

HATA gave in stru ctions to  troops under h is  command prohi-
b

b itin g  a tr o c it ie s  upon Chinese c iv i l ia n s .  I f  he had the 

power to  issu e  the orders to  the troops under h is  command, 

and there can be no doubt that he had that power, then he 

had the power to see that those orders were obeyed and he 

had the power to punish for v io la tio n s of those orders.

What has been said about HATA on th is  point applies equally  

to  UATSUI.

89* When the defendants find i t  im possible to s h if t  

the re sp o n s ib ility  which was th e ir s , they exert tremendous 

e f fo r ts  to  minimize the importance o f the o f f ic e s  they held . 

This p ractice has not been lim ited  to those who served in  a 

somewhat subordinate capacity but has been used by those



who held the highest o f f ic e s .  I t  has been asserted  by

HIRANUMA with respect to  the presidency o f the Privy Council.

He contends that the function of the Privy Council was only

to  give advice. T echnically , th is  Is tru e. The Imperial

Ordinance Creating and Regulating the Privy Council defines

I ts  functions as deliberating and presenting opinions to  
a

the Emperor. However, when i t  was sta ted  that the function

of a government organ was advisory under the former Japanese

C onstitu tional system ,that expression did not have the same

meaning as i t  has in  other governmental system s. I t  must be

remembered that under the Jaoanese C onstitution a l l  powers
b

o f government were vested in  the Emperor, and th e o r e t ic a lly , 

a l l  subordinates who a ctu a lly  exercised the powers of govern

ment were "advisors." This i s  true even with respect to

cabinet m in isters. The C onstitution i t s e l f  defined the
c

functions of the m inisters of s ta te  as advisory. Y et, i t

cer ta in ly  could not be maintained from the evidence we have

before us that the cabinet m inisters were advisors in  the

sense that th e ir  advice could be accepted or re jec ted . The

defendants themselves maintain that such advice could not 
d

be re jec ted . In fa c t ,  I f  not In theory, the cabinet 

exercised  the powers of government. Likewise, In the same 

sense that the cabinet was advisory and only in  that sense, 

the Privy Council was a lso  an advisory body. Under the 

d efen se's  own theory, i t s  advice could not be re jected .
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If it did not have the power in theory, it actually did have
power to ratify or to veto matters within its orovlnce. Even
if the Privy Council had been purely advisory, it was
recognized expressly as the "Emperor's highest resort of 

e
counsel" and would be responsible for the advice given. 
Furthermore, HIRANUMA contends that the matters upon which 
the Privy Council had a voice were limited to those contained 
in Article VI or the Ordinance Creating arri Regulating the 
Privy Council, and he asserts that these matters were of 
limited scope and did not cover national defense and finance, 
two of the most Important considerations in planning and 
preparing for war. He does admit that the Privy Council had 
a role in the ratification of international treaties. He 
also admits that the Privy Council had a part in the promul
gation of Imperial Ordinances under Articles VIII and LXX 
of the Constitution. When we substitute the provisions of 
the Constitution themselves for the Innocuous looking 
numbers, we find that the powers of the Privy Council were 
not so insignificant as HIRANUMA would have us believe, and 
Included vast powers with respect to national defense and 
finance. Article VIII contains the power to issue Imperial 
Ordinances in the place of laws when the Diet is not In
session In consequence of an urgent necessity to maintain

f
public safety or to avert public calamities. Article LXX 
grants the power to the government to take all necessary

89e. Ex. 8 3, Art. VIII
f. Ex. 68, Art. VIII
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financial measures when the Diet cannot be convoked as to
the Internal or external condition of the country In case

gof urgent need for the maintenance of public safety* If
we bear In mind that the duration of the annual term of

h
the Diet was only three months, and when we recall from 
the evidence the great amount of important legislation 
which was enacted not through the Diet but by Imperial 
Ordinance, it becomes at once plain that the Privy Council 
exercised wide legislative powers at least during nine 
months of the year.

90. The defendant KAYA likewise minimizes the office
he held as President of the North China Development Comoany.
He states that there was nothing criminal about it and he
was told that it was to maintain order and to give emoloy-
ment to the Chinese people. The story told by this defendant
is totally incredible. We have already seen the aggressive
purpose of the North China Develooment Company to exploit 

a
China. We, therefore, already know the criminal nature of
this organization. Moreover, we must not overlook the fact
that when KAYA became president of the company he was not a
simple junior official or mere financial expert without
knowledge of the purposes of the company. Before becoming
president of the company, KAYA had been the Finance Minister
in the First KONOE Cabinet from June 4, 1937, to May 26, 

b
1 9 3 8. During this crucial year the China war broke out and

89g. Ex. 6 8, Art. LXX
h. Ex. 6 8, Art. XLII

90a. Prosecution Summation E, p&f. E86-93; T. 39,296-308 
b. Ex. Ill, T. 722
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developed, and KAYA, as a cabinet m in ister, had participated

In and was responsible for every Important cabinet d ecision

made during that period* He had been a member o f the cabinet
c

which had ordered m obilization  o f the troops* He had been

a member o f the Cabinet which had determined on a p o licy  o f

lo c a l settlem ent rather than settlem ent with the Chinese
d

Central Government* He had been a member o f the Cabinet
e

which decided to send more troops to  Shanghai In August 1937*

He had been a member o f the Cabinet which had refused Japan's

attendance at the League o f Nations and the Brussels Confer- 
f

ence. He had been a member o f  the Cabinet which had decided
g

the terms to be Imposed upon China. He had participated  In

the d ecision  o f the Imperial Conference o f January 11, 1938,
h

which decided on the b asic  China policy* He had been a
member of the Cabinet which on January 14, 1938, had decided

not to explain  Japan's terms to  China and not to deal with1
the estab lish ed  China Government* He had been a member o f  

the cabinet which had approved the KONOE declaration o f  

January 16, 1938* He had been a member o f the Cabinet 

which on December 24, 1937, had decided "The Outline o f

Measures for the China Incident", which had provided a
k

d eta iled  plan for  economic ex p lo ita tio n  o f China, which 

had as I ts  alms Inter a l ia ,  as explained by KAYA to  G oette, 

to  supply Japan with war materials being consumed In the China

90c. Ex. 3260, T. 29,690
d. Ex. 326O, T. 29,684-5; Prosecution Summation E, par. 

40-1 , T. 39,241-44
e .  Ex. 2488, T. 20,699-700, Prosecution Summation E, par* 

44, T. 39,249
f .  Prosecution Summation E, par. 49-50, T* 39,2^5-57
g . Prosecution Summation E, par. 54, T. 39,261-4
h . Ex. 3264, p . 3 , T. 29,844-51 ^
1 * Prosecution Summation E, par. 56-7, T. 39,265-7
j .  Prosecution Summation E, par. 58, T. 39,267-8
k . Ex. 3263, T. 29820- V- 26- 3 0 ; Prosecution Summation E, 

par. 8 6 , T. 39,296-8
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1
conflict and to expand Japan's armament* He had been a 
member of the cabinet which had promulgated the laws of 
April 30, 1 9 3 8, which established the North China Develop
ment Company and the Central China Promotion Company as them
organs for execution of the exploitation policy. Against 
this background, KAYA's presidency of the North China 
Development Company reveals itself in its true light. Here 
we have one of the principal planners of the exploitation 
of China himself going out into the field to carry his own 
plan into execution. In the light of his own statement and 
in light of the recorded documented facts cf his knowledge 
and participation, we would be more than gullible to accept 
his statement that he was told that the company was to 
maintain order and to give employment to the Chinese. When 
he went to China to head this company, he knew more about 
the conroany and its criminal purpose than did probably many 
of the people holding cabinet office at that time.

91. The defendant SUZUKI is another of the great 
mlnlmlzers of the positions that he held. When head of the 
important Political Section of the China Affairs Board, 
neither he nor the Board is important although the evidence 
is clear that the China Affairs Board handled the entire 
matter of the exploitation of China. He asserts that it is 
a grave error to describe the Planning Board as an overall 
powerful body controlling Japanese economy. The Tribunal

901. T. 3872
m. Ex. 4oO-A, T. 5261, Prosecution Summatic ” , par.

89-91, T. 39,302-4
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has seen the plans drafted by the Planning Board and the 
evidence shows that they were put Into effect. If there 
had been any doubt as to the importance of the Planning 
Board, the Ordinance establishing It would completely

a
eliminate that doubt. Article 1 of that Ordinance provides:

"The Board of Planning shall be under the jurisdiction 
of the Prime Minister and take charge of the following 
affairs:

1. Drafting of plans concerning the exoansion 
and employment of the total national

resources in times of peace and war and report
ing of such plans, together with reasons therefor, 
to the Prime Minister.
2. Investigation of the gists of Drooosals which 

are submitted by the Ministers to the Cabinet
Council and which have an important bearing upon 
the expansion and employment of the total national 
resources in times of oeace and war and reporting, 
together with its opinion, to the Cabinet through 
the Prime Minister.
3. Reporting, together with its opinion, to the 

Cabinet through the Prime Minister with
reference to the control of budget for important 
matters related to the expansion and employment 
of the total national resources in times of peace 
and war.
4. Adjustment and coordination of affairs of 

various government offices with regard to
the making and execution of a national mobili
zation plan.
5. Matters concerning the making of a plan for 

the utilization of the territory and matters
concerning the control of affairs of various 
Government offices as needed by the plan for the 
utilization of the territory."

Under the Ordinance creating it, the Planning Board was the
planning and coordinating organ of the Japanese Government
with respect to Japan's total national resources in both
times of oeace and war. SUZUKI's evaluation of his function

21*. Ex. 71, PP. 1-2
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as President of the Board of Planning differs considerably
from his Premier’s judgment that with the appointment of
SUZUKI and that of Admiral TOYODA to the Commerce Ministry,

b
Japan at last had a real munitions ministry. As a Minister
of State, SUZUKI contends that his responsibility for general
affairs of state was more or less nominal and certainly less
heavy than that of the ordinary ministers of state. It was
only less heavy in the sense that the other ministers of
state also headed executive departments. SUZUKI, however,
had a close counterpart in the presidency of the Planning
Board. There is nothing in the record to show that in their
capacity as ministers of state (distinguished from their
capacity as heads of particular ministries) the other
ministers of state had more responsibility than a minister
without portfolio. The Constitution does not distinguish
between ministers with portfolio and ministers without port-

c
folio; it makes all the ministers of state responsible.
It should be noted that none of the defense evidence which 
claims that HOSHINO, MUTO and OKA attended the Liaison and 
Imperial Conferences in a secretarial capacity even intimates 
that SUZUKI attended in any other capacity than as a parti
cipating conferee.

92. SUZUKI's penchant for claiming unimportance is 
only exceeded by that of HOSHINO. Although the evidence

9ih. Ex. 3 2 16-A, T. 29,168, T. 29,174 
cl Ex. 6 8 , Art. LV



esta b lish es beyond doubt that the real government of

Manchukuo was in  the hands o f the General A ffairs Board and

that the Chief of that Board, always a Japanese, was the

real governing head of Manchukuo, HOSHINO modestly claims

that he was only one o f twenty-seven bureau c h ie fs . In

passing i t  might be noted that a fter  developing at length

that he was, as head o f the Board, a Manchukuo o f f ic ia l  who

was c r it ic iz e d  for being pro-Manchurian, he gives away the

whole story  of Japan's p osition  in Manchuria by sta tin g

that when he was appointed m inister without p o rtfo lio  and

President o f the Planning Board in  the Japanese Government.
a

the appointment was a promotion. No doubt h is  promotion 

was in  recognition  of h is  serv ices for Japan in  Manchuria. 

HOSHINO was unimportant as President o f the Planning Board 

and as M inister o f S ta te . What has been said about SUZUKI 

on th is point applies equally to HOSHINO. He was unimportant 

as the Director of the Total War Research In s t itu te . This 

has been considered previously. He was a lso  unimportant as 

Chief Cabinet Secretary in  the TOJO Cabinet. He was only to 

take down telephone c a l ls  and notes for TOJO. Is i t  at a l l  

cred ib le that a man who had directed the a ffa ir s  of the vast 

terr ito ry  of Manchukuo, who had been in  charge of the 

important Planning Board and who had been a cabinet m inister 

was chosen to do work that any competent Junior clerk  could 

do? Or i s  i t  that TOJO who had worked with HOSHINO in

Defense Summation N-7, P. 38» T. 44,855
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Manchuria found in him a valuable co-worker for bringing 
about the war that TOJO was insisting be fought?

93. HOSHINO, MUTO and OKA all minimize their importance 
by claiming that they were only explainers within the Privy 
Council and secretaries in the Liaison and Imperial Confer
ences. With respect to the Privy Council, the regulations of 
that body provide that representatives of ministries, other 
than the minister (who was ex-officio a Privy Councillor),
could attend the deliberations and could make speeches and

a
explanations, but could not vote. The right to make speeches
and explanations is no minor right; it implies a power to
persuade. As explainers and experts in their respective
fields, these men had the power to offer explanations, to
argue and to sway the decision. Likewise with respect to the
Liaison Conferences, according to the defendant TOGO, all had
taken an active part in the Conferences and had participated 

b
’in the debates. TOGO also testified that the drafts were
prepared beforehand by the secretaries and matters were co-

c
ordinated by them. It was, therefore, these men who chose 
the subjects for discussion and prepared the basic drafts.
In addition they took part in the discussions and were thus 
influential in assisting at reaching the final decision.

94. Certain of the civil government officials, who held 
cabinet posts during the Pacific v/ar, attempt to escape 
responsibility for atrocities committed on prisoners of war

93a. Ex. 83. Art. XI
b. T. 36,073-84
c. Ex. 3646, T. 35,678-9
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and civilians because they claim that they had no knowledge 
that the atrocities had been committed, thus intimating that 
if they had had that knowledge, they would have taken the 
action necessary to rectify that condition. The various 
conventions impose upon the government, and therefore its 
members, the duty of seeing that the laws and customs of war
fare are obeyed. If they had neither actual knowledge nor 
an opportunity to obtain knowledge of violations of the rule, 
this defense might be of some validity. However, where the 
information was available to them within their own government, 
the absence of actual knowledge is of no importance. The 
evidence shows that the several protecting powers carried 
out their duties faithfully by giving notice to the Foreign 
Minister, They had no duty to ascertain each responsible 
member of the government. The distribution of the information 
is a matter solely within the power of the recipient state.
If these members did not actually receive these notices, the 
failure to receive them was due to no fault of the complain
ing and protecting powers but was solely due to the negli
gence of these defendants as members of a government, in not 
providing for a system of distribution of these important 
matters which they had to have in order to adequately perform 
their duties. If these members of the government can be 
absolved of responsibility because the matter was not 
distributed due to defects in their own system, any govern
ment could nullify the obligation of its members by deliber-
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ately failing to provide the necessary system for the distri
bution of information.

95* Occasionally, some of the defendants attempt to
eliminate their liability for atrocities by producing
evidence to show that they had taken steps to prevent the
atrocities. The evidence they produce is insufficient to
establish their contention. For example, the denial in the
POW Summation that Japanese Naval Headquarters adopted and
carried out a policy of ruthless killing of ship crews is
based on a misquotation of the evidence. They cite Naval

a
General Staff Directive No. 15 and purportedly quote from
it certain language indicating that "time must be given for
crew and passengers to seek safety." The quotation is

b
actually from the testimony of defense witness TOMIOKA, who
gave his recollection of what Directive No. 15 stated. In
fact, Directive No. 15 was destroyed by fire in 1945 and the
copy in evidence is a reconstruction from memory made byc
Japanese officials of the Second Demobilization Bureau, 
and does not contain the language which the witness professed 
to remember as part of it. Moreover, the defense failed to 
state that Directive No. 15 which was dated 30 November

d
1941, was rescinded on 1 March 1942 by Directive No. 6l.
The defense also cited Naval General Staff Directives No. 
e f

60 and No. 6l, and quoted language from such directives 
indicating that "every possible means shall be taken to

95a. Ex. 3058i*A, T. 27,301
b. T. 27.296
c. Ex. 3059, T. 27.303
d. Ex. 3054-C, T. 27,389
e. Ex. 3054-A, T. 27,274
f. Ex. 3054-C, T. 27,389
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rescue human liv e s ."  They again f a i l  to point out that

D irective No. 60 was rescinded on 22 June 194-2 by D irective  
g

No. 107. Moreover, i t  i s  to be noted that D irective No.

61 was not addressed to any of the Japanese fleet units
responsible for submarine a tr o c it ie s  but only to  the China

Seas F leet and naval sta tio n s in  Japan and Korea. The

defense has therefore based i t s  argument that the Jaoanese

Navy made e ffo r ts  to save survivors of torpedoed ships on

three Naval General S ta ff D irectives , the f i r s t  of which

does not contain the language purportedly quoted from i t

and the f i r s t  two of which were rescinded a fter  being in

e f fe c t  a very short tim e. The third d irectiv e  was the

only one not rescinded, apparently because i t  was addressed

only to  the China Seas F leet and various naval sta tio n s

which did not engage in  submarine warfare against A llied

shipping. It is significant, however, that Naval General
h

Staff Directive No. 209 issued on 25 March 1943» to the 
Combined Fleet, which was in fact engaged in submarine war, 
contained no instructions to save survivors of torpedoed 
ships.

9 6 . The defendants who were members of the diplomatic 

serv ice  a l l  seek to  avoid their  re sp o n sib ility  on the 

grounds of diolom atic immunity. To esta b lish  th e ir  immunity 

they quote at length from various a u th o r itie s . None of 

th e ir  au th o rities  sustain  th e ir  p o sitio n . A ll of the author-

h.
Ex. 3054-B, T. 27,313 
Ex. 3053-A, T. 27,269
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it le s  cited  merely hold that an accredited diplomat is  

immune from the municipal law of the nation to which he is  

accredited. This is  o f no aid to the defendants since none 

of them is being prosecuted under the municipal laws of the 

nation to which he was accredited. The rea l issue is  

whether he is  immune from in ternational law fo r the in te r 

national crime committed by him. To solve th is  problem, i t  

is  more important to determine whether a diplomat is  Immune 

from the municipal law of a state to which he is  not

accredited. On th is  question the au thorities  hold that he
a

is  not immune from such law. Oppenheim states:

" I f  an envoy travels  through the te r r ito ry  of a 
th ird  state  incognito or fo r  his pleasure only, 
there is  no doubt that he cannot claim any 
special p riv ileges whatever. He is  in  exactly  
the same position as any other foreign individual 
traveling  there, although by courtesy he might be 
treated w ith  p articu lar a tte n tio n .

"There is  no doubt that an envoy must not in te r 
fere in  matters with regard to which the State 
to which he is  accredited is  involved with a 
th ird  S ta te . I f  he does in te rfe re , he enjoys no 
priv ileges whatsoever against such Third S tate ."

Under the established law the defendants OSHIMA and SHIRATORI

could have been tr ie d  under the municipal law of any of the

nations against whom they together with Germany conspired.

They ce rta in ly  can therefore be tr ie d  by an In ternational

Tribunal fo r an in ternational crime -  the non-recognition

of diplomatic immunity in  the case of th ird  states is  based

9 6a» Oppenheim, Vol. I . ,  pp. 720-2

i
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on the fact that the reasons for granting immunity to an 
envoy with respect to the municipal law of the country to 
which he is accredited do not exist with respect to third 
states. Likewise, the reasons for granting immunity from 
the law of the accredited state do not exist with respect to 
the international community. It makes no difference whether 
the international community be considered as a third state 
within the rule of non-immunity or whether it be considered 
as an independent entity to which a similar rule is appli
cable because of identity of situation and of reason. In 
either case the same result is reached that there is no 
diplomatic immunity.

97. In  th e ir  desperate e ffo rts  to  escape from respon

s ib i l i t y  and just punishment fo r th e ir  crimes, the defendants 

have seized upon every possible p retext. They have cited  

the decision of the Nürnberg Tribunal to show th at certa in  

defendants in  that case were acquitted of certa in  crimes 

because of lack of evidence. A ll courts acquit fo r lack of 

evidence. However, the fac t that there was in s u ffic ie n t  

evidence at Nürnberg against p articu la r defendants does not 

in  any way indicate that there is  in s u ffic ie n t evidence to  

convict in  th is  case. This Tribunal must of course base i ts  

judgment on the evidence before i t  and not on the evidence 

that was before some other court. The defendants have seized 

on the words of the President with respect to the admission
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of particular items of evidence and have distorted them to 
an extent that their original meaning is no longer recog
nizable. They have seized upon every word uttered by the 
prosecution including questions asked on cross-examination 
to establish their non-responsibility. An offer to limit 
the issues with respect to a particular defendant in the
interest of saving time, which was not accepted and which 
' a

was recognized as not binding by the Tribunal, is made the
b

basis of a lengthy unwarranted argument, containing unfounded

22a. T . 35,950-56
b . Defense Summation N-23, PP. 1-8 -  This same argument

has been repeated
in  th is same summation at leas t 17 times (on. 1 ,2 ,3 ,
*  * * 5 ,6 ,7 .8 ,10 ,1 1 ,29 ,30 ,4 0 ,43 ,4 8 ,9 4 .10 8 ,10 9 ). This 
argument is  based upon an o ffe r of the ch ie f of counsel 
made a t T. 35,347 to l im it  the Issues with respect to  
the evidence to be offered on behalf o f th is  defendant 
in  order to save tim e. This o ffe r  was never accepted 
and the question was raised by the Tribunal of the 
r ig h t of the ch ie f o f counsel to thus l im it  the issue 
(T . 35 ,357). Thereafter counsel on behalf of the 
defendant TOGO proceeded to introduce evidence in  the 
same manner as i f  the o ffe r had never been made. In  
the course of the cross-examination of the defendant 
TOGO the question of the e ffe c t of the o ffe r was 
raised by counsel fo r the defendant TOGO (T . 35,950) 
and i t  was there made clear by the President of the 
Tribunal that the o ffe r in  no way bound anyone. The 
President stated (T . 35,955)*

"We did not regard that as amounting to any 
arrangement binding e ith er the defence or 
the court. I  can only repeat th a t. I  should 
say binding counsel or the court because you 
are Included, too, Ur. Keenan."

Throughout the colloquy between the court and the 
ch ie f of counsel the la t te r  made i t  p e rfe c tly  clear 
th a t the prosecution was not abandoning anything 
(T , 35 ,955). The s ituation  is  therefore the common 
one where an o ffe r o f s tip u la tio n  has been made and 
re jected and should be treated as i t  is  in  any court 
o f law following the professional canons as a matter 
which cannot be made the subject of commen'
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and unjust accusations against the prosecution. The prose

cution's answer to the motions to dismiss at the close of 

the prosecution case has been treated as a d e fin it iv e  

statement of the prosecution's e n tire  case rather than a 

hurried ly  prepared statement of the main evidence against 

each defendant to show that a prima fac ie  case had been 

established. Paragraphs K -l to K-3 of the Prosecution 

Summation have been treated not fo r what they a re , a s ta te 

ment showing that each of the defendants in th is case was a 

formulator of Japan's aggressive po licy , but fo r what they 

are not, a statement that persons who were not formulators 

of Japan's policy were g u ilty  of no crime. The prosecution 

statement merely says that in  th is  case no one who was not 

a formulator of policy has been charged. I t  does not state  

that such persons could not be charged with and convicted 

of the crimes. The prosecution would have no authority  to  

make such a statement fo r the simple reason that the 

Charter, which is  binding upon i t ,  holds to the contrary. 

Even i f  the prosecution could make and had made a statement 

of that nature, i t  would be of no importance in  th is  case. 

The evidence shows that each of the defendants was a 

formulator of p o licy , a conspirator, a partic ipan t in  the 

common plan. As such, they are g u ilty  not only of the 

conspiracy but also of each of the substantive offenses 

which they themselves or any of th e ir  co-conspirators 

committed, including therein  any substantive offense
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committed by these defendants themselves, regardless of

whether they formulated the specific nolicy with respect to

such substantive offenses. They have even gone to the

extent of boldly stating that nowhere was there any o f f ic ia l

record nroduced of speeches or addresses made by them,

although such soeeches and addresses have been introduced
a

into  evidence. HATA is  one to make th is  rash statement.

Y et, the record showed several speeches made by him before

the Diet Committees in  which he stated that the Nine Power

Pact should not be allowed to in te rfe re  with JaDan’ s

operations in  China, outlined the pumoses of the China

A ffa ir  which included the crushing thoroughly of the Chiang

Kai-shek Government, pledged that when the Wang Regime was

established that the army must lend as much help as possible

to the new government, affirmed that the army would give

every possible assistance, especially m ilita ry  help, to the

Wang Regime, and concluded that Jaoan would concentrate a l l

her a b i l i ty  to exclude any th ird  power which would consis-
b

te n tly  in te rfe re  with the new order in  East Asia.

9ft. These defendants would have us believe that they 

were powerless puppets inextricab ly  caught in  a web of 

in e v ita b ili ty  and victims of a series of untoward and wholly 

unforeseen accidents. Yet the evidence shows that in  th is  

en tire  case there was not a single event which could in  any 

way be deemed an accident. Not one of the events which have

97a. Defense Summation N-4, p. 47, T. 43,315 
b. Ex. 3832, T. 38,015; Er. 3833, T. 38,025
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been reviewed before th is Tribunal was an accident. Each of 

them was planned. From beginning to end each and every act 

was the product of planning, and each of them was planned 

by these men or some of them in  furtherance of the great 

overall common plan in  which a l l  of them had joined. We can 

search the en tire  record and we w il l  not find  a single action  

that was taken without premeditation and calm deliberation . 

Not a single word of the h istory of Japan could be w ritten  

i f  the word plan and its  synonyms were eliminated from our 

vocabularies.

99* Not even the very f i r s t  event was an accident.

From the very beginning a group of o fficers  in  the army and 

certa in  c iv ilia n s  had a common plan to expand Japan's empire 

to the Asiatic continent and to take over fo r Japan the 

wealth of that continent. They f i r s t  planned to move into  

the s tra te g ic a lly  and economically v i ta l  part of China known 

as Manchuria. They tr ie d  to have the government of Japan 

undertake th e ir  p ro ject. When th is  fa i le d , they determined 

to do i t  themselves by k i l l in g  Chang T s o -lin , the ru le r of 

Manchuria. When th is  fa ile d  to achieve the desired re s u lt, 

they planned and carried out a program of propaganda w ithin  

Japan to build  up popular support fo r th e ir  p ro ject. At 

the same time incidents in  Manchuria between Japanese and 

natives fomented and magnified. As the time grew rip e  for 

taking action , since i t  was apparent that the government in
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power would not move In  the d irection  desired, they planned 

to  take over the government of Japan in  March 1931» When 

th is  plan fa ile d  to achieve i ts  purpose, they planned to  

go ahead on th e ir  own and to present the government with 

a f a i t  accompli which i t  would have to accept. They had 

within the government fellow  conspirators who could assure 

that the government would accept. Accordingly, they 

prepared plans to occupy by m ilita ry  force a l l  of Manchuria 

to be put into e ffe c t as an ostensible measure of s e lf -  

defense upon the happening of an incident. To ensure that 

an incident would occur, they planned and prepared the 

necessary inc ident. On the night of September 18, 1931» 

they implemented th e ir  plan by creating th e ir  planned 

incident and then taking m ilita ry  action in  accordance 

with plan. As planned, they disregarded the d irectives  

of the government to stop th e ir  schemes but continued to 

advance day by day. Within three months they had achieved 

th e ir  complete m ilita ry  objective and were in  m ilita ry  

control of every s tra te g ic a lly  v i ta l  point in  a l l  o f 

Manchuria. The government was forced to accept the 

re su lts .

•100. With the m ilita ry  objective atta ined , the con

spirators planned to consolidate th e ir gains. They 

planned to s t i r  up an independence movement and have 

Manchuria declare i t s e l f  independent. They planned the

L
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type of government that Manchuria should have, and they 

established i t .  They determined who should be the t i tu la r  

ru le r of the area and brought to Manchuria and in s ta lle d  as 

Emperor Henry Pu-Yi, a l l  as planned. In  a l l  of these plans 

the government was forced to concur and to devise plans to 

u t i l iz e  the results of the conspirator's action. In  accord

ance with plan the government withdrew Japan from the 

League of Nations, I t  accepted completely the accomplished 

facts of the plan, Japanese were In s ta lled  in  the main 

government posts. Plans for Japanese m ilita ry  control of 

Manchuria were successfully put into  execution. The 

complete economic exp lo itation  was planned and carried out 

according to plan. Even the development of the narcotics 

industry was planned and carried out according to plan. 

Nothing that occurred happened by chance or because of 

accident. And the men who formulated these plans were, 

among others, the very men who are s it t in g  in  th is  dock.

The evidence has shown that these men played varying roles 

but the actions of each were dictated by the needs of the 

common plan, KOISO and HASHIMOTO were key men in  the 

attempt to take over the government, DOHIHARA and ITAGAKI 

took an active part in  planning and fomenting the Incident 

and planning and carrying out the m ilita ry  and p o lit ic a l  

a c t iv it ie s ,  MINAMI fa ith fu l ly  carried out his ro le  as 

inside man w ith in  the opposition, and then as Governor- 

General of the Kwantung Leased T errito ry  directed a l l  of

• ** < f
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the domination and exploitation. ARAKI, HIROTA, HOSHINO,
TOJO, ITAGAKI all Played important roles in the planning 
and execution of the whole nrogram of exploitation and 
domination. Others olayed less major roles of more or less 
importance in the fulfilment of their common plan.

101. No sooner than the conspirators had consolidated 
their first gains, they began on a second series of plans. 
MINAMI and UMEZU, commanders of the Japanese armies in 
Manchuria and in China, together with War Minister HAYASHI, 
planned to separate North China and Mongolia from China, 
and action was taken to foment autonomous movements in 
accordance with those plans. In these actions DCKIHARA 
once again was a leading figure in their execution.
Complete plans for North China were made both in the 
Kwantung Army and in the General Staff at Tokyo.

102. The conspirators could no longer depend upon a 
policy of proceeding on their own and then having the 
government ratify their actions piecemeal. They had to 
have control of the government. Once more a c o u p  d *etat 
was attempted. While the c o u p  d ’etat failed, its failure 
was only nominal since HIROTA was only able to form a 
government upon acceding to the demands of the conspirators 
in the army, and the government became a full-fledged 
member of the conspiracy. Having overcome their last
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obstacle and obtained control of the government, the con

spirators made sure that they never could lose i t .  They 

made sure that one of th e ir members subject to th e ir  

absolute control would at a l l  times be a member of every 

government as War M in ister. They retained control of the 

government at a l l  times th ere a fte r, and each succeeding 

government planned and carried out every move in  the common 

plan. Only once did they almost lose contro l, but they 

successfully circumvented that by preventing UGAKI from 

forming a government. The HIROTA Cabinet made the common 

plan the basic national policy of Japan, which i t  defined 

as the securing of Japan's position on the A siatic  continent 

by diplomatic policy and "national defense" and the 

advancing and developing of Japan toward the South Seas.

The cabinet prepared detailed plans fo r the complete 

domination and exp lo itation  of North China.

1 0 3 . Unable to accomplish th e ir  plans in  North China 

peaceably, the conspirators determined on m ilita ry  action. 

Once again they planned an incident and once again they 

created an incident and carried out m ilita ry  operations 

according to plan. They d e lib era te ly  determined pursuant 

to plan that settlement would be made only with the local 

authorities  and made i t  impossible to have a settlement.

They planned and carried out battles and campaigns on a 

huge scale, v io la tin g  at every turn the established rules
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of warfare. They deliberate ly  refused to grant to China 

concrete terms of oeace and decided to elim inate the Chlang 

Kai-shek government by force of arms. As in  Manchuria, 

they planned p o lit ic a l regimes and economic exo lo itation  

and carried out th e ir plans in  every d e ta il.  They planned 

a new puppet government fo r China and planned every step in  

establishing the Wang Ching-wei government just as had been 

done in  Manchuria e a r lie r . They carried out th is plan. 

Without exception, each and every one of these defendants 

partic ipated in  the formulation of these plans or in  th e ir  

execution. To name only those who participated in  a major 

capacity of the f i r s t  importance we would have to include 

ARAKI, HASHIMOTO, HATA, HIRANUMA, HIROTA, HOSHINO, ITAGAKI, 

KAYA, KIDO, MATSUI, MUTO, OKA, SHIMADA, SUZUKI, and TOJO. 

The others also played th e ir  roles and olayed them w e ll.

104. With the adoption of the basic policy of 1936, 

i t  was decided that i t  would be attained in  any way 

possible, even by going to war i f  necessary. I t  was 

rea lized  that in  carrying out th is  program they might have 

to resort to war not only against China but also against 

the Soviet Union and the Western Powers, and I t  was there

fore necessary to gear Japan fo r war. In  accordance with  

th is  plan, the conspirators prepared extensive plans fo r 

the m obilization of Japan's economy for war and these 

plans were executed in  every d e ta il .  They prepared the
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army and the navy fo r war. They prepared th e ir  s trateg ic  

plans, naming the Soviet Union and the Western Powers as the 

nations they would fig h t and naming the objectives they 

wanted to a tta in . They made th e ir  plans to prepare the 

people psychologically fo r war and those plans were fa ith 

fu l ly  executed. They planned alliances with the Axis 

Powers in  the event of war and they entered into  alliances  

with Germany and I t a ly ,  and the a ll ie s  together prepared 

fo r war. With the Axis Powers they planned to divide the 

en tire  world among themselves. Again we would have to name 

each of the defendants as major contributors to the formu

la tio n  and execution of a l l  of these plans.

105, They planned to extend th e ir  domination and 

control to the areas of the South Seas. They planned what 

areas they would take and how they would be governed. They 

planned to take French Indo-China by force i f  necessary.

They took Indo-China by m ilita ry  force and through 

m ilita ry  pressure. They planned to exp lo it the Netherlands 

East Ind ies, and when the la t te r  bravely res is ted , they 

planned to take that area by force. They planned to threaten  

the United States i f  i t  did not give in  to Japan's demands 

that i t  would have to face Japan as an enemy in  the event 

the United States became involved in  war with Germany and 

did so threaten. They planned to go to war with the United 

States and Great B rita in  i f  those nations did not accede to
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th e ir  demands and give them a l l  they sought* They deter

mined that th e ir  demands must be accepted by the date most 

s tra te g ic a lly  advantageous fo r opening war, and they opened 

war at that time* They planned that the attacks on Great 

B rita in  should be made without p rio r warning and they carried  

out that plan. They planned that only token warning should 

be given to the United States* They planned to open war 

jo in t ly  with Germany and I ta ly  and they put that plan into  

e ffe c t . In  cooperation with Germany they planned and did 

divide the areas of c o n flic t with the Western Powers in  

order to divide th e ir figh ting  strength. They planned, 

prepared and waged a l l  of the wars u n t il  the moment they 

were completely defeated. Again we would have to name a l l  

the defendants i f  we were to l i s t  the key formulators and 

executors of these plans.

106. These were no accidents, no untoward events.

These defendants were not mere automatons; they were not 

replaceable cogs in  a machine; they were not playthings of 

fa te  caught in  a maelstrom of destiny from which there was 

no e x tric a tio n . These men were the brains of an empire; 

they were the leaders of a nation's destiny. I t  was 

th e irs  to choose whether th e ir  nation would lead an honored 

l i f e  in  the fam ily of nations, w illin g  to s e ttle  d if fe r 

ences that might arise in  an amicable and lawful manner 

or whether th e ir  nation would embark upon a program of



aggrandizement and war against the other members of the 

fam ily of nations and would become a symbol of e v il  through

out the world. They made th e ir  choice. For th is  choice 

they must bear the g u ilt  — a g u ilt  which is  perhaps 

greater than that of any grouo of men who have stood 

before the bar of justice  in  the en tire  h istory of the 

world. These men were not the hoodlums who were the power

fu l part of the group which stood before the Tribunal in  

Nürnberg, dregs of a crim inal environment thoroughly 

schooled in  the ways of crime and knowing no other methods 

but those of crime. These men were supposed to be the 

e l i te  of the nation, the honest and trusted leaders to  

whom the fa te  of the nation had been confidently entrusted. 

Some of them were men who were held in  high respect and 

esteem as men of peace and good w il l  by the leaders and 

representatives of other nations. These men knew the 

difference between good and e v i l .  They knew the obliga

tions to which they had solemnly pledged th e ir  nation.

With f u l l  knowledge they vo lu n tarily  made th e ir  choice 

fo r e v i l ,  to disregard the obligations and to betray the 

fa ith  which th e ir  own people and others had in  themi 

With f u l l  knowledge they vo lu n tarily  elected to follow  

the oath of war bringing death and in ju ry  to m illions of 

human beings and destruction and hate wherever th e ir  

forces went. They gambled with the destiny of the people
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of th e ir  nation and l ik e  common felons everywhere brought 

only death and hurt and destruction and chaos to those 

whose care had been entrusted to them. For th is  choice 

these men now stand before th is Tribunal awaiting judgment. 

They must be judged for what th e ir  acts were and for what 

they were intended to be. These acts were pursuant to 

th e ir  own choice. They made th e ir  choice fo r aggression 

and for war and they made i t  fre e ly  and v o lu n ta rily . For 

th is choice they must bear the g u ilt .


